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It has been said that ‘Congress no longer exercises its lawful 
function of law making. That has gone to the committees.’’ With their 
power to kill, emasculate and amend bills, the committees certainly have 
a strangle hold on legislation. A very important committee in regard to 
tax bills is the Ways and Means Committee. In the early days of this 
nation, committees played a very important part in each piece of legis- 
lation—if numbers count for anything—for a committee was appointed 
for every bill. For instance, the Third Congress had at least 350 com- 
mittees; if we had the same rule today, there would be some 11,240 
committees in the House and more than 3,400 in the Senate. 


The Legislative Reorganization Act of 1946 reduced the major 
committees to 34, classified by function. 


Various criteria are used in making committee assignments. The 
most influential considerations are seniority of service in the chamber, 


geography, personal preference and previous committee service. 


The maintaining of a party ratio in membership is by agreement 
between the majority and minority leaders. On the Ways and Means 
Committee of today, this ratio is 15 Democrats to ten Republicans. 


We have had a Ways and Means Committee since 1795. The 
members of the present committee are those whose signatures appear 
on our cover. 


THIS MAGAZINE is published to promote sound thought in economic, legal and 

ounting principles relating to all federal and state taxation ro this end it 
contains signed articles on tax subjects of current interest, reports on pending 
ta legislation, interpretations of tax laws and other tax information 


rial policy is to allow frank discussion of tax issues. On this basis 

ntributions are invited. Responsibility is not assumed for the contents of the 

art s or for the opinions expressed therein. Editor, Henry L. Stewart; Wash- 

t or, Lyman L, Long; Business Manager, James L. Jones: Circulation 
S. Hixson 
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IN THIS ISSUE 


Trusts for minors. Unlike animals who kick their offspring out 
of the den when they are able to shift for themselves, man has sought 
to provide for his posterity long after his death. The trust device 
offers an ideal arrangement for the father with sufficient assets who 
thoughtfully seeks to provide for minor dependents by trusts. The 
estate tax provisions of the law unfortunately contain tax traps for 
this father. These traps exist, according to Henry Schneider, because 
Congress has not legislated on the subject of trusts for the benefit 
of a beneficiary whom a grantor is legally obligated to support and 
maintain. Legislation is needed because trusts for the benefit of 
dependents present peculiar problems which cannot be covered by 
general tax provisions. Until this legislation is, enacted, the tax 
advisor must work with the law as it exists. He must check each 
instrument carefully in the light of the statute and the decisions 
of the applicable courts. It is these decisions which the draftsman 
must know and which the author has reviewed and discussed. Mr. 
Schneider is an attorney and a member of the New York law firm 
of Moses & Singer. His article, which begins at page 233, discusses 
the estate tax aspects of the inter vivos trust created by a father for 
his minor children after October 7, 1949. This section of tax law does 
not suffer from a dearth of litigation, and all of the cases directly 
applicable are cited and discussed by the author. 


Mergers. The merger is a favored child of the tax law, because 
the Code encourages mergers through the tax advantages it grants 
to stockholders and security holders of the corporation being acquired. 
Jerome R. Hellerstein, in an article in the December, 1957 issue of the 
Harvard Law Review, took a rather dim view of some mergers because 
“we must consider the impact of mergers on increased concentration 
in industry . . . and the elimination of small businesses.” John 
Dane, Jr., associate commissioner, Department of Corporations and 
Taxation of the Commonwealth of Massachusetts, does not share 
the view of Mr. Hellerstein. “Increased complexity of industrial 
processes requires constantly increasing investments in plant, equip 


ment and working capital which can often be secured only by com 
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binations of two or more firms. Trained and progressive top management 


is a highly scarce commodity, but through the merger route, available 


manpower at this level can be made to do double and treble duty. In 


short, as good a case can be made for increased concentration of 
industry as can be made against it.” Mr. Dane’s article begins at 


page 244. 


German taxes. “The turnover tax of Germany is not an income 
tax or a tax in lieu of an income tax, and thus not available for the 
foreign tax credit under Section 901.” This is the kind of tax facts 
with which the article by Ernest C. Steefel and Henry J. Gumpel is 
stocked. This makes it of great interest to the many American busi 
nesses that are taxed in Germany and to those who have hopes of 
doing business there. Just prior to press time, word was received 
from the authors that under the proposed amendments to the Cor- 
poration Income Tax Law, the corporate income tax rate on dis- 
tributed profits may be lowered to 11 per cent, while the rate on 


undistributed profits would be raised from 45 per cent to 47 per cent. 


Both Mr. Steefel and Mr. Gumpel are attorneys. Mr. Steefel 
maintains an office in downtown New York, and Mr. Gumpel is asso- 
ciated with the Harvard Law School International Program in Taxa 


tion. The article begins at page 251. 


Value of decedent's stock. \When a man marries, his troubles 
begin. When a man dies his troubles are over, but this is the begin 


ning of trouble for his widow. 


If he held stock it must be valued. If there is an active market 
for the stock, which can readily absorb the shares, then there is only 
a small problem. Mr. Rockefeller’s article, which begins at page 259, 
discusses problems of greater difhculty. For instance, suppose the 
stock valuation occurs where the quoted market is considered unrep 
resentative, or suppose that the stock is closely held and no real market 
exists. Mr. Rockefeller has had considerable experience in assisting 


the determination of the fair value in situations like the latter two. 


Real estate and taxes. The problem discussed in this article is 
how to prevent a capital gain from being treated as ordinary income 
when the gain arises out of the sale of real estate. The question of a 
man selling his house or property is not the one directly involved. 
But the peripheries of the large cities, through toll roads and express- 
ways, are being extended further into the country. Farm and country 
property is being cut up into subdivisions. Does this put every owner 
and seller of subdivided property in the business of subdividing real 


estate? Realizing the inequities resulting from treating a true investor 
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in unimproved real estate as a dealer, Congress placed Section 1237 
in the 1954 Code, but this section does not state that gains from the 
sale of subdivided property will be considered gains from the sale of a 
capital asset. This seems to put the crux of the question back where 
it was, in spite of the sympathetic statement in the House Ways and 
Means Committee report: “However an individual holding real prop 
erty for investment may find that the only way to dispose of it at a 
reasonable price is to subdivide it into lots.””. Reinhold Groh is a CPA 
in Chicago and a partner in the firm of Groh, Gough & Company. His 
article is based upon a talk which he recently made. The article begins 


at page 20/7. 


Taxes on the settlement of litigation. As Judge Murdock has 
pointed out, taxes are so high that the best minds are attracted to the 
art of devising methods whereby the minimum tax is incurred. A 
man may be forgiven, then, if even in the settlement of litigation or 
the receipt of a favorable judgment, he may contain his elation until 
he has determined his tax liability on the settlement. Conrad J. Moss's 
article entitled “Taxation of Damages and Recoveries,” page 273, 
provides answers to tax questions arising both to the recipient and 
the payor of a judgment or a settlement. The article suggests steps 
that the attorney can take to minimize the tax consequences. Mr 
Moss is an attorney in Los Angeles with the firm of Thompson, 
Royston & Moss, and his article is based upon a talk before the Los 


\ngeles Bar Tax Committee. 


The Tax Court. The Tax Court, like everything else that is 
government, must have money to cover its operational expenses. And 
recently, Judge Murdock appeared before the subcommittee of the 
Committee on Appropriations. Some of the senators have long 
memories for tax facts and the questioning of Judge Murdock turned 
to some of the cases that have appeared before the court. One of 
these decisions involved a deduction for the expense of an African 
safari by a dairy in Erie, Pennsylvania. Another involved the capital 


gains sale made by Jack Benny and Groucho Marx. For the judge's 


g 
Pa 


answer to these highly interesting questions, see “Washington ° 


Talk,” page 278. 


Xx 


Commissioner Harrington also appeared before this committee, 
and several congressmen whose constituents had asked them for an 
explanation of the now “infamous” Line 6a on the income tax return, 
asked the Commissioner how Line 6a came to be born. The Commis 
sioner told the congressmen that the information wanted had been 
required since 1921, and when the forms were being made up, it was 
found that there was space for one more line. So it was decided to 
put this line on the return as a better place to show the information 


which had always been required on a separate memorandum. 
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TAX-WISE NEWS 


Each month this department comments on decisions and rulings selected 
from interpretations of the law by the federal courts, the Tax Court 
and the Internal Revenue Service, and lists tax meetings of interest. 


AC DEBT has been temporarily 
increased to $281 billion. On Februarv 26. President Eisenhower 


signed H. R. 9955, which became Public L 35-336 


it 


mn 

I HE EYES of the Commissioner, lke the 
eves ol lexas, are always upon vou. This taxpayer hada lengthy 
controversy with the Commissioner which he lost and, as a 


result, was required to pay a substantial amount of income taxes. 
So he went to his tax lawver for advice as to how he could 


reduce his future income taxes. The lawver advised him to give 


aWay certain income producing property, which he did Two 
vears later he died. It was learned upon reading his will, which 


had been made prior to the time of making the gifts, 


s 


that the 
donees would have received this property under his will. The 
Commissioner said, “Ah ha—gifts in contemplation of death.” 
“No, no,” said the Tax Court. The will indicated the natural 


objects of the decedent's bounty. The gifts were made not 1 


gy his income 


contemplation of death but for the purpose of reduein 
im Ackel, CCH Dee. 22,858(M), 17 TCM 110 


’ 

CAOMMON LAW MARRIAGES are recog 
nized by the Service if they are recognized by the state in which 
they are entered into. This means, then, that personal exemptions 
are allowable for a common law wife and a joint return may be 


filed in such situations.—Revy. Rul. 58-66 


ia bl 
[ HERE IS an expense method of treating 
research or experimental expenditures. If this method is adopted 


by the taxpayer, it is binding on all such expenditures relating to 
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a particular project. Sometimes it so happens in a subsequent 

year that a taxpayer may have omitted an item such as an 

attorney's expenses. The proper way to claim the additional 

deduction is to either file a claim or an amended return. Just 

hope that you discover the omission before the statute has tolled. 
Rey. Rul. 58-74. 


ry. 

| HkE TERM “SUPPORT” includes the ex- 
pense of food, shelter, clothing, medical and dental care, educa- 
tion, and church contributions.—Rev. Rul. 58-67. 


li: YOU'RE DISCOURAGED from buying 
sweepstake tickets and the like because of the large tax bite 
should you win, here is good news. A working mother and a 
fellow employee each purchased a half interest in an Irish Hos 
pitals’ Sweepstake ticket. The ticket was registered under a novi 
de plume. The mother intended to include her husband and two 
minor children as owners of her undivided interest of the ticket. 
She told her family: “I have bought us a sweepstake ticket.” 
When she was notified that the ticket had been assigned a horse 
that was running in the Derby, she consulted an attorney and, 
at his suggestion, prepared an affidavit which expressed her inten- 
tion at the time of purchase that her husband and her two minor 
children were part owners of her share of the ticket. The horse 
assigned to her ticket won the race. When it was known that the 
ticket had won first place, the attorney drafted separate trust 
instruments for the benefit of her children. The court held that 
when the mother purchased the ticket, her husband and two 
children were equal owners of the ticket with her.—Wiilliam 
Chellius and Mary Chellius, CCH Dec. 22,860(M), 17 TCM 121. 


Lr UNDER THE LAW of the state in which 
a minor resides, a savings account legally belongs to the child and 
the parents are not legally permitted to use the funds to satisfy 
their obligation to support the child, then the dividend on such 


savings account is taxable to the minor, not to the parent. 
Rev. Rul. 58-65. 


A TOTTEN TRUST is one created by a 
savings account in trust. It becomes irrevocable at the death of 


the person who set up the savings account. Here’s a case in 
which the government was able to collect the decedent's income 


taxes from the beneficiaries as transferees. First, it was proved 


April, 1958 © TAXES—The Tax Magazine 





that the decedent was indebted to the United States for income 
taxes arising out of fraudulent returns for two years. Deposits 


had been made to the trust during these two years by the decedent 

while still living. Consequently, these deposits rendered him 

insolvent.—Estate of Harry Schneider, CCH Dee. 22,857, 29 TC 
, No. 100. 


A PURCHASING AGENT, who also held 
the title of president of the corporation for which he worked, 
received certain kickbacks from suppliers. The Commissioner 
attempted to hold the kickbacks to be unreported income of the 
corporation, The Tax Court said “no.” The fact that the pay 
ments were the result of the corporation’s transactions did not 
of themselves make the payments corporate income. The primary 
test of taxability is based on who has command over this income, 
and the president who was doing the purchasing had such com 
mand.—aAlll America’s Trading Corporation, CCH Dee. 22,849, 
29 TC —, No. 96. 


~ 

SEGMENTS of what might have been an 
integrated business may be handled by separate taxpayers, and 
the income of these taxpayers is not to be combined for income 
tax purposes. This was recently applied where the president of 
a Chevrolet agency was selling insurance to people who bought 
his cars. The commissions from selling the insurance could not 
be combined, on the Commissioner's request, with the corpora 
tion’s income derived from the sale of cars. The same rule has 
been applied where a foundry was retained by a corporation, but 
the manufacturing and sales were handled by a partnership com 
posed of the stockholders. The rule has been applied to a cor 
porate fruit and produce business where the corporation retained 
the sale of fruits, and the president of the corporation handled 
the sale of vegetables as the sole proprietor. The rule has been 
applied where the original corporation retained the manufacturing 
functions and a newly organized corporation handled the sales. 
Moke Epstein, Inc., CCH Dee. 22,869, 29 TC —, No. 105. 


A TAXPAYER who loaned money to a com 


pany in which he held a stock interest suffered a nonbusiness bad 


debt loss when the loans he made to the company became worth 
less.—Ben Sonz, CCH Dee. 22,862(M), 17 TCM 125. 


A taxpayer faced with a loss, in a situation like this, must 


show that he was engaged in a trade or business of his own to 
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which the bad debt loss is proximately related. The Code defines 
a nonbusiness bad debt as something other than a debt which 1s 
neurred in the taxpayer's trade or business. So an employee of 
a corporation is always hard put to claim that a loss arising out 
of a loan to the company that he works for is related to his 
business. The same distinction between business and nonbusiness 
bad debt arises out of the situation where a majority stockholder 
lends money to the corporation. Here's what the lending stock 
holder must prove: (1) that the advances he made were loans and 
not contributions to capital; (2) that certain of these advances 
became worthless in a certain year (the same year for which 
he seeks a deduction); (3) that the losses resulting from the 
worthless debts were attributable to the operation of a business 
of lending money regularly carried on by the taxpayer.—J/ohn Ff 
louglas, CCH Dec. 22,881(M), 17 TCM 143 


ry 

| HE GENERAL RULE is that payments 
made by a stockholder of a corporation for the purpose of pro 
tecting his interest in the corporation simply add to the cost of 
his stock. Where a stockholder makes such expenditures, he 
cannot claim them as ordinary and necessary expenses. There's 
a recent case of Leonard A. Peto, CCH Dec. 22.880(M), 17 TCM 
139, in which this general rule is discussed and is applied. The 
taxpayer was interested in promoting a monorail transportation 
system and other ventures. He contended that amounts he had 
expended were ordinary and necessary business expenses of his 
own, because he hoped to find gainful employment with com 


panies he was promoting. 


ry. 
| HE TAX COURT is still tussling with 


away-from-home expenses. This taxpayer is a boilermaker whose 


home is in Alabama. He obtains his jobs through his union. He 
accepted employment in Georgia knowing it would take a vear 
or two to complete the employment. He worked there for two 
years on the same job, and his employment was interrupted twice 
by strikes. The Commissioner claims that the employment in 
Georgia was “indefinite” rather than “temporary,” and so he 
disallowed any deduction for away-from-home expenses. The 
taxpayer, of course, contended that his employment in Georgia 
was temporary, and thereby hangs the issue. The majority of the 
court holds that the employment lacked permanence but was of 
indefinite duration rather than temporary, in that it was not the 


sort of employment in which termination in a short period could 
(Continued on page 287) 
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How the Estate Tax Applies 
to Inter Vivos Trusts for Minors 


By HENRY SCHNEIDER 


Careful drafting of even seemingly unimportant trust clauses is essential 

lest the trust corpus be subjected to estate taxation. The author discusses 

the tax traps involved in inter vivos trusts created by a father 

for the benefit of his minor child whom he is legally obligated to support 

and maintain, and the legislation that is needed. Mr. Schneider 

also makes recommendations to trust draftsmen working under the current law. 
He is a member of the New York law firm of Moses & Singer. 
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Relevant 1954 Code Provisions 


rance 
036 lranst 
he traps 
he estate 
ot specihcally 


ret r ti 
sts ( 


Inter Vivos Trusts 





property (except real property situated out- 
side of the United States) to the extent 
of any interest therein of which the dece- 
dent has at any time made a 
(except in case of a bona fide sale for an 
adequate and full ¢ 

money’s worth), by trust or otherwise, 
under which he has retained for his life 
or for any period not ascertainable without 
reference to his death or for any period which 
does not in fact end before his death— 


onsideration in money or 


or 


the right to the income from, the property, 


“(1) the possession or enjoyment of 


or 
“(2) the right, either alone or in conjunc 

tion with any person, to designate the per- 

sons who shall possess or enjoy the property 


or the income therefrom.” 


“Sec. 2037. Transfers taking effect at 
death. 


(a) General rule—The value of the 
gross include the value of all 
property (except real property situated out- 
side of the United States) to the extent of 
any interest the decedent 


1916, 


in case of a bona 


estate shall 


therein of which 
atter September 7, 
(except 
an adequate and full considera 
tion in money or money’s worth), by trust 
or otherwise, if 


has at any time 
made a transtet 


fide sale for 


“(1) possession or enjoyment of the prop- 
can, through ownership of 
terest, be obtained only by 
decedent, and 


erty such in 


surviving the 


retained a 
property and 
such reversionary interest im 
before the death of the decedent 
percent of the value of such 


(2) the decedent has 


interest in the 


rever 
s1onary 
the value of 
mediately 
€ xceeds 5 
property 


‘ 


‘(b) Special rules—For purposes of this 
section, the term ‘reversionary interest’ in- 
cludes a possibility that property transferred 
by the decedent 


“(1) may return to him or his estate, or 


“(2) may be 
position by him, 


subject to a power ot dis- 


but such term does not include a_ possi- 
bility that the income alone from such prop- 
erty may return to him or become subject 
to a power of disposition by him. The value 
of a reversionary interest immediately be- 
fore the death of the decedent shall be 
determined (without regard to the fact of 
the decedent’s death) by usual methods of 
valuation, including the use of tables of 
mortality and actuarial principles, under 
regulations prescribed by the Secretary or 


234 


transfer 


In determining the value of 
a possibility that property may be subject 
to a power of disposition by the decedent, 
such possibility shall be valued as if it were 
a possibility that such property may return 
to the decedent or his Notwith- 
standing the foregoing, an interest so trans- 
ferred shall not be included in the decedent's 
gross estate under this section if possession 
or enjoyment of the property could have 
been obtained by any beneficiary during the 
decedent's life through the exercise of a 
general power of appointment (as defined in 
section 2041) which in fact was exercisable 
immediately before the decedent’s death.” 


his delegate. 


estate 


“Sec. 2038. Revocable transfers 


(a) In general.—The value of the gross 
estate shall include the value of all property 
(except real property situated outside of the 
United States )— 

“(1) Transfers after June 22, 1936.—To 
the extent of any interest therein of which 
the decedent has at any time made a trans- 
ter (except 
an adequate and full consideration in money 
or money's worth), by trust or 
where the enjoyment thereof 
at the date of his death to any 
through the exercise of a power (in what- 
ever Capacity exercisable) by the decedent 
alone or by the decedent in conjunction 
with other (without regard to 
when or from decedent 
acquired such power), to alter, amend, re 
voke, or 
power is relinquished in contemplation of 
decedent's death 


in case of a bona fide sale for 
otherwise, 
subject 
change 


was 


any person 


what source the 


terminate, or where any 


such 


“(b) Date of existence of power For 
purposes of this section, the power to alter, 
amend, revoke, or terminate shall be 
sidered to exist on the date of the 


dent’s death even though the exercise of the 


con 


dece- 


power is subject to a precedent giving of 
notice or even though the alteration, amend 
ment, revocation, or takes ef- 
fect only on the expiration of a_ stated 
period after the exercise of the power, 
whether or not on or before the date of 
the decedent’s death notice has been given 
or the power has been exercised. In such 
cases proper adjustment shall be made rep- 
resenting the interests which would have 
been excluded from the power if the dece- 
dent had lived, and for such purpose, if the 


termination 


notice has not been given or the power has 
not been before the date 
of his death, such notice shall be considered 
to have been given, or the power exercised, 
on the date of his death.” 


exercised on or 
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General Pattern of Trust 


decedent ) 
trust for 
paid to 


lhe father (who will be the 


irrevocably transfers property in 
his minor child; this corpus to be 
child upon his 


21 years; but 


such attaining the age ot 
upon the death of the child 
attaining the age of 21 
corpus is to be paid to the then living issue 
of the father (It is 
this article that under 


law the father is 


before vears, the 


assumed throughout 
the applicable State 
under a 


legal obligation 


to support his minor children.) 


Grantor 
as Trustee or Cotrustee 


Preliminary discussion as to effect of 
grantor’s acting as trustee or cotrustee. 
Che fact 
trustee requires consideration of Code Sec- 


that the grantor is trustee or co 


tions 2036(a)(2) and 2038, relating to powers 
the decedent, as well as Code 
2036(a)(1) and 2037, 
retention of life estates and transfers taking 
effect at The 
trustee with respect to accumulation or dis 


tribution 


retained by 
Sections relating to 


death grantor’s power as 
f income can require inclusion 
his estate of the property transferred 
ust, irrespective of the facts that he di 
property and that 


not take effect at his death 


not retain any interest 
the transfer did 


For estate tax purposes, retention of sucl 
power by the decedent alone or by the dece 

dent “in conjunction with any other person” 
(Code Section 2038(a)(1); 
Section 2036(a)(2).)) “Any 


includes a 


are equated 
Code 


person” 


compare 
who has 


1 


rest substantially adverse to the 


other person 


an int dec 
dent. (Helvering v. City Bank Farmers Tru 
Company, 296 U. S 
June 22, 1936, 
thereon was enacted, the fact that the power 
lodged in the only in the 


trustee was immaterial, so long 


Even prior to 


when specific legislation 


Was grantor 
capacity ol 
reserved in the trust 
42-1 USTé 
cert. den., 317 
Newhold’s Estate 
(2d) 694; Hurd 
© 10,546, 160 F 
$7-] 


compare 


as the powell was 


instrument (Welch v 


q 10,152, 126 F. (2d) 
U. S. 644; ¢ z 
47-1 © 10,524, 158 F 
v. Commisstoner, 47-1 
(2d) 610; Jennings v. Smith, 

710,551, 161 F. (2d) 74 But 
White v. Poor, 36-1 § 9004, 296 U. S 
With respect to 
22, 1936, the 


specifically states that the capacity in whicl 


Terhune, 
695, 
mmisstone? 
UST¢ 
USsT¢ 


USTC 


UST¢ 


> 


98.) transfers after June 


revocable transfer provisiot 
the power 1s exercisable and the source ot 
acquisition of the power are immaterial 
(Code Section 2038(a)(1) But « 
Code Section 2036(a)(2).) 


ompare 


Inter Vivos Trusts 


that must be 
grantor 
trustee 
to remove a trustee and appoint him 
self successor trustee (Paul / 
tate, CCH Dec. 16,716, 

50-1] { 10,766) and that neither Code 


Section 2038(a)(1) nor Section 2036(a)(2), 


[wo other points remem 


bered are that the will be treated 


as if he were a where he has the 


powel 
ughridge l 
11 TC 968, aff'd, 


UsTt 


relating to powers re tained by the decedent, 
require as a condition to 
tax that the 


revest 


imposition of estate 
grantor-decedent be able to 
or corpus in himself It is 
if he hi h wer to 


beneficiaries 


IncOM¢ 


; ] 
suthcient alter the 


possession or enjoy 
ment mmuisstoner 3 
© 1065, $36; | 
Bridyveport City st ¢ $1-2 usTé 
f 10,118, 124 F 8, den., 316 U.S 
672; Milton J Fudlon state, CCH Dec 


15,378, 7 TC 756, aff'd on this 


USTC 
ypnintisstone? z 


mpany, 


issue, under 


Industria 


48-1 


the case name Trust Company 


v. Commuisstioner, 7 10,593. 165 F. 


(2d) 142.) 
Under this 


Cotrustee” 


attacks based or 


UST« 


heading 


instance discuss¢ 


reference made 


heading “Independent Trustee” 
is concluded that the 


rust will not 


particular type 
involve an estate tax. In 
trust will 
tact 
trust 
the 


Cast whet an { il the 


subject to tat | he 


is trustee or cotrustee 


Mandatory direction to use income dur- 
ing minority for support of child.—Wher« 
the trust instrument contains such provi 
sion, the income so used to discharge the 
; duty to support, 


iis child is regarded for income 


maintain 


grantor’s legal 
| 


and educate 


received by the 


Sch 


purposes as income 


ustc § 9163, 7 


section 6//; compare 


ustc © 9002, 296 


lit appears t rOLLOW 


income tz urp where the income 
Was not actually so used despite the manda- 
tory direction. (Compare Edgar S. Peierls 
CCH Dec. 16,957, 12 TC 741; Frank |! 

ph, CCH Dee. 14,831, 5 TC 1049; He 
z Stuart ited Or" (“trust 
where 
advers¢ 


t 


to devote so much of tl net 


income 
adv isable’ to the 


1 maintenance’ of the 
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‘to them shall 
support an 


seem 


‘education, 





old law, the entire 


under the 
grantor, irre 


used tor 


taxable to the 
amount actually 


come was held 
spective of the 


purposes ).) 


Where the 


mandatory d 


tore ¢ hile 


such 


instrument contains sucl 
and the | 


trust 
father di 


rection 


majority, the trust 


attains 


r) 


All probability be subject 


the ground that he had 


to income trom the prop 


did 
Section 2036(a) (1); 


Vercantile-( 
mpany, 40-1 usTe 
cert. den., 310 U.S 


tht le efot 


which not in fact end 
( Code 

ering 
rust ( 
111 F, (2d) 224, 
mmisstoner v. Dwg i: State, 
© 10,903. 205 F. (2d) 298 (CA-2),. i. 
346 U.S. 871; Estate of Robert M. McKeo 
CCH De 21,508, 25 TC 697: Mathilde B 
looper, CCH Dec. 10,965, 41 BTA 114.) 
The fact that the income was not 
uld be except to 


¢ 


ler ce 


© O37 5 


654: 


actually 

immaterial, 

retation ota ust provisio1 
I 


guous on the matter of whether 


is mandatory with respect to 
rt "¢ vare Jay C. Horm 
10,581. 39 BTA 244, rev'd 
ls, 40-1 usre § 9431, 111 FE 


79322, 312 U. S 


( { Dec 10,659, 
ther grounds, 41-2 ust 
686; James Irvine, CCH 
A 246; 1 

But 
13,697(M), 3 
CCH Dec 


Restatement, 
compare G/enn S 
rCM 39; 
13,102, 1 


vic 


mcome, ¢ 


property 


been retains d 


having 
decedent to the exten 
right to the 

nt is to be applied (or an et 


cause it to be applied) 


income, 


exists to 


decedent, T 


gal obligation of the < 
| 


benefit 


his pecuniary ‘ 


| 
bhi 


term ‘legal obligation’ includes a legal o 


gation to support a dependent during th 


” 


decedent's lifetime (Proposed Estate Tax 


ations Section 20.2036-1(b)(2).*) 


Provision merely that income be distrib- 
uted to minor child.—\W her« 
tains such provision but mak« 


the trust 
strument ¢ 


no ment any power in the tru 


elect to use the income tor the 
existence of such may 


Restatement, Trusts, 


the child, the power 


be implicit (Compare I 


All references to estate tax regulations are 
to the proposed regulations under the 1954 Code 
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For IMCOTIIC tax 
purposes, whether such income 1s 
to the made to depend on 
the use or for suppor 
(Compare Helvering v. Stuart, cited above; 
Commissioner v. Kat $3-2 ustc © 9640, 139 
Kk (2d) 107; David Loew, CCH Dec. 
270. 7 Te not taxable 


128« ) 
taxable 
grantor might be 


of the income 


nonus¢ 


363 (acq.) 


here the trust provided 


/ (mcon 
income to the use of the 
ht be 


the guardian, 


made either directly 


father o1 
Was dis 


rr; the income 


father who 


tributed | tl trustee to the 
deposited the income in a bank account for 
the child): Cod But com 


Glenn S. Allen, S) Lillian 


Section 677(b) 
cited above; 
ove) 


t 


use Or nonuse ol 


should be neutral 
assist 


] 


except te 
rust provision which is 
matter of whether the 


ing the 


£ trustees to 
+} 
Uh) 


income to e beneficiaries, 


] 1; +] tT t 
dges aiscretion in the trustees 


ibution tk 


rrantor 


to exer 1 iscretion, 


et 
dies before the child attains 


majority, the Service would claim that the 


trust taxable to the grantor’s 


corpus is 
ground that he 


which did no fact en 


had retained 
I 


income to the 


hi 


harge nis 


olled ap] 
ld’ discl 


e uD rt and s« legal 
2036 
that 
make such argument in a 


that 


( 


ompare ( ode Sections 


) he 


»bligation (¢ 
(a)(1) and 2038(a)(1) 
the Service might 
where the trust 


chances 


Case provides merely 


the income be distributed to the dependent 
but the argument is 


Estate, 


nacq.), the 


might seem remote, 
possible In Clayton HW’. Sherman 
CCH Dec. 16,045, 9 TC 594 (n 
advanced almost this very 


Service argument 


an estate tax case where the income was 
listributable to the 


contained the further 


grantor’s wife, and the 
pro 

including the 
corpus for the 


e trustees (not 
ould 


support of the income 


decedent) ¢ invade the 


beneficiary 
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lax Court made short shrift of the Service’s 
contention, stating that the 


invade 


presence ol the 
support did not 
mean that the wife’s right to use the trust 
was that 
decedent of his obli 


power to corpus tor 


IMCOTM1LE restricted in any way or 


e trust relieved the 


‘ 


(Compare 

14,883(M.), 
frich’s listate 
, al above: hidwap 
Dec. 11,029, 41 


H Dec 


e t more 


< \ I < 


chances should be remote) 
or had retained for a period, 
fact end betore his death, 
or in conjunction witl 
esignate the persons (the 


mstructively, himself) who should 


property o1 the income 
| 


argument ¢ equally 
grantor has rustees 
2050(a)(2); FP. S 
d above.) \gainst all 


s it could be 


section 


argued 
such discretionary 
application of income for support 


1 
child could not relieve grantor 


] wet 
eval obpligatl 


yion 
Doug 
M. 29,946, 


atement, 


1946 2 


Trusts 


nstrument ontain a spectil 


} 1 
t} 


trust is not established 
legal obligati ns ofr 


duties t! Qri as tathe Ot al 


benenciaries, « Nhe any payment 


benefit of beneficiaries 
ICON ! 1} ru not intended 
made in 


ental 


pavment be, 
obliga 
mpare ( 

Katz, cited above; Lawrence D 
Dec oe M 1250 
Conmn ©9212, 166 
364; Helfrich’s sta Commi me 
above.) 

Provisions that trustees may in their dis- 
cretion accumulate or apply or distribute 


Inter Vivos Trusts 


income either expressly for or not expressly 
for support or maintenance of minor child. 
Lulled into a 


sense of security by th 


tax Section 677(b) and it 


1939 C¢ 


Income 
cessor Section 167(c) of the 


< ' 
payvel 


ust 
whicl 


may deem 


maintenance and sup such minor 


well be 


may used 


widely 
of minority income tax 


the I 


Ciecal 


+} 


applicability 
nstructive receipt-« 
rie Supreme 


Willcuts 


Sfttart 





in his gross estate, both because he thus had 
retained “the right, either alone or in con- 
junction with any to designate the 
persons who shall possess or enjoy : 
the income” from the property (Code Sec 
tion 2036(a)(2)), and because he thus pos 
sessed the power in conjunction with the 
other trustees to alter, amend or revoke the 
trusts. (Code Section 2038(a)(1); Town 
send Thompson, 50-2 ustce § 10,780 (DC 
Ark.); compare Rul. 57-366, I. R. B 


1957-32, p. 20.) 


person, 


Rey 


In Cyrus ( Yawkey Estate, CCH Dec. 
17,067, 12 TC 1164, the discretionary power 
the grantor in conjunction 
with other trustees (effective until the bene 
ficiary attained the age of 25) was to pay 
for the beneficiary's benefit (or dire ctly to 


sO possessc d by 


her in their discretion) such portion of the 
they deemed for “her best in 
any 


income as 
balance not so used 
income, and it was 
provided that any accumulation of 
income might from time to time be distrib 
uted to the beneficiary or added to corpus 
as the trustees deemed for the best interests 
of the beneficiary. The entire corpus 
held includable in the grantor’s estate 
(Accord Vilton J. Budlong Estate, cited 
above, aff'd on this under the 
of Industrial Trust Company v. Com 
cited 
cited above.) 
immaterial 
distribution of income was 
impliedly intended to be for the child’s sup 
port and whether the same would have dis 
charged the legal obligation to 
support. The basis of the tax is the grantor’s 
retained discretionary power to accumulate 
income for the benefit of the remainderman, 
instead of paying or applying the income to 


terest,” retaining 


as an accumulation of 


further 


was 


issue Case 


NAanie 
above; compare [elfrich’s 
It is to be noted that 


whether any 


misstoner, 
i:state 
in such case it is 
expressly oO! 


grantor’s 


the income beneficiary 


In fact, had the “discretion” been limited by 
a reasonably definite external standard, such 
as the need of the beneficiary for support 
and the concurrent inability of the grantor 
to supply the same, the taxpayer could have 
argued that neither Code Section 2036(a) (2) 
nor Section 2038(a)(1) applied because the 
beneficiary would then have had an enforce- 
able equity right, and the trustees would 
have had no real right or power, but in- 
stead a duty. Their choice of action would 
be automatic rather than discretionary, de- 
pending on the existence of the objective 
fact over which they had no control—the 
need of the beneficiary for support and the 
concurrent inability of the grantor to supply 


such support. (Compare Jennings v. Smith, 
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In the Jennings case, the Cir- 
Appeals for the Second Cir 


cited above.) 
Court of 
said: 


cult 
cult 

“The trustees’ power to invade the capital 
of the trust property was exercisable only 
his issue ‘should suffer pro 
financial 


if the son or 
longed illness or be overtaken by 
mistortune which the trustees deem extra 
Neither of 

before the 
enjoyment of the 


ordinary’ these contingencies 
had 


hence 


occurred decedent's death; 


capital was not 
‘subject at the date of his death to any 
through the a power’ 
ommusstoner wv. Flanders, 2 Cir. [40-1 
¢ 9392], 111 F. 2d 117, although deci 
sion rested on another ground, this 
court expressed the opinion that a power 
conditioned upon an had not 


occurred before the settlor’s death was not 


change exercise ot 
In ¢ 
USTC 
Was 


event which 


within the section 
recently been explored by the 
in Estate of Budlong 7 

above | here it 
opinion that the 
corpus 


The question has 
Tax Court 
C ommitsstoner [cited 
was held in a 
power ot trustees 


con 
vincing 
in case of ‘sickness or 
other emergency’, which had not 
before the decedent’s death, was not a power 
to ‘alter, amend or revoke’ within the mean 
ing of the statute. The court reasoned that 
the trustees had not unlimited discretion to act 
or withhold action under the power, since thi 


trust instrument provided an external standard 


to invade 
occurred 


which a court of equity would apply to compel 
compliance by the trustees on the happening 
of the specified contingency 
threatened action if the condition 
fulfilled Since the 
free to exercise untrammeled discretion but 
were to be governed by determinable stand 
ards, their power to invade capital, condi 


wr to restram 
were not 


trustees were not 


tioned on contingencies which had not hap 
pened, did not in our opinion bring the trust 
reach of section &1l1 


property within the 


(d)(2). 


reasoning leads to the 
clusion with respect to the trustees’ 
net income At the calendar 
vear they were to accumulate the net in- 


“Similar same con 
power over 
end of each 
come of that year unless prior to its amal 
gamation into capital they exercised their 
power to disburse it to, or for the benefit 
of, the The 


trustees had with respect to disbursing in 


son or his issue. power the 


come was exercisable year by year; and at 


the date of the decedent’s death the only 


income of which the enjoyment was subject 


to change through exercise Of a power Was 
the income of the B. Brewster 
trust for the 1936. But the 
of this power was conditioned on the trus- 


Jennings 


year exercise 
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tees’ determination that disbursement of the 


income bene- 


ficiary to whom it might be allotted to main 
tain himself and his family ‘in comfort and 
in accordance with the station in life to 
Which he belongs’, The contingency which 
would justify exercise of the power had not 
happened before the decedent’s death; con 
1936 net 


Brewster Jennings trust was not subject at 


Was necessary to enable the 


) 


sequently the income of the B 


decedent's 


change through the 


date he death ‘to any 
! exercise Of a ; 
Hence it was not includible in the gross 
estate of the decedent under § 811(d) 


conclusion not 


This 
inconsistent with Comiznis 
Estate, 2 Cir. [cited 
the trustees had un 
limited discretion, the trust 


stoner 7 Newhold’s 
above], ; . for there 
instrument ex 
pressly providing that no beneficiary should 
vested right to 


have any receive any pay 


ment trom income, 


oil 
ansters made 
intended to 
nyovment at or 


in contemplati 
take effect 
after the settlor’s death Che amendments, 
as the legislative history discloses, were in 
avoid the effect of the decision in 

[2 UST¢ q 519], 281 U S 

Ct. 286, 74 L. Ed. 826, 67 A. L. R 

e the settlor reserved a life estate, 
reach transfers closely akin to testa 
Report No 

Cong. Ist Sess. at page 46; Beach 
[46-2 ustce § 10,502], 6 Cir., 156 | 


497 The pe 


mentary dispositions. See 708, 


Id 
<a 


yssession or enyovment 
(1) is plainly that of the 


referred to in clause 


who. shall 


persons 

roperty of the income 

tt so limited and apparently 

powers mentioned in § 302(d), 

as amended, $811(d) of the Code. See rt 

19, ‘Treas. Reg. 80 \t first 
] >» 


glance might 


) covers the present 
ra period that 


before his 


seem that clau 
case, because the dece lent, 
did not in end 
tained the right’, in conjunction with another 

+} 


fact death, ‘re 
designate the 
who should enjoy the trust property or the 
But for the 


le trustees, to persons 


ncome therefrom. reasons that 
moved us when considering the applicability 
ot §811(d) We think the decedent effectively 
put that 


retention by 


‘right’ beyond his own control o1 


imposing conditions upon 


exercise ot it 1 ‘right’ so qualified that 
vecomes a duty f thle |[stc] ma court 
*quity on petittro 

»f § §11(c) 


prevent transfers akin to testamentary dispost 


tions from escaping taxation. In this respect 


ircumvent the obvious purpose 


Inter Vivos Trusts 


the case at bar differs from the trust in- 
volved in Bud/ Estate [cited above], 

where the court held that §811(c) 
was applicable to the unlimited power of 
the decedent, as to distribute 
the trust to accumulate and add 
it to the principal. In the Jennings trusts 
the rights of the beneficiaries were no more 
affected by the settlor’s death in October 
1936 would have had he 
January 1936. In 
e1 r event the contingent power of the 


to disburse the 


ong's 


sole trustee, 


Income oT 


than they been 


resigned as a trustee in 
trustees to invade corpus or 


net income of 1936 or any 


would remain the 


subsequent year 
before his death 
when the interest of 
some beneficiary is enlarged or matured by 
the decedent’s death, is § 811(c) applicable, 
in Our Opinion 
dent’s death 


supplied.) 


Same as 


or resignation. Only 


In the case at bar the dece- 


had no such effect.” (Italics 


also Commissione Hager’s Estate, 

€ 10,710, 173 F Dudley 

state, CCH Dee rC 869, 

' 1 uste ¢ 10,795, (2d) 145; 

er F:. Frew Estate, ( Dec. 15,848, 8 

1240; Hurd v. Commissioner, cited above, 

A Dec. 15,112, 6 TC 819: Hel 

iff, 44-1 ustc § 10,103, 141 F 
of Robert W. Wier, CCH Dee 


19 (acq.).) 


\s will be explained under the 


eading “Independent Trustee,” condition 
ng the i mm” to accumulate or dis 
minor 


beneficiary for sup 


benefit of a 
it inability of the 
does not elim 
merely 


2038(a)(1) 


concern because 


Sections 2036(a)(2) 


and 
rendered 
The applicability of Code Section 


uld under present authority be 


inapplicable 


036(a)(1) requires consideration, whether or 


the grantor 1s trustee or cotrustee 


Provision for straight accumulation of in- 
come during minority.—This type of provi 
s1on vests no power In the grantor acting 
the per 
prop 
to alte r, 
Code 


Sections 2036(a)(2) and 2038(a)(1) cannot 


trustee or cotrustee to designate 


sons 


shall possess or enjoy the 


erty or the income theretrom or 


amend or révoke and, accordingly, 


be invoked to support an estate tax on the 


However. the possible appli 


t 


Code Sections 2036(a)(1) and 2037 


consideration lhe 


ovisions do not 


requires applicability 


these pr hinge 


retention ot any ?— 


trustee, cotrustee¢ 





Independent Trustee 


Preliminary discussion as to effect of in- 
dependent trustee.—Under this heading are 
discussed situations in which the grantor 
does not have any of the powers discussed 
above, either because he is not a trustec and 


has not retained any such powers im any 


other capacity or because, although a trustee, 


have 


such expressly been vested 
The “Inde 
as used herein means any 
ho 1iot the grantor, who will not 

if he were the 


to act 


powers 


solely in his cotrustee term 


pendent Trustee” 
pel son 
and 


without the 


grantor 
has the power 


grantor’s concurrence 


If, under this heading, it is concluded that 
taxable for 
result | 
retained 


trust would be 
purposes, the 


the particular 


1 
| 


estate tax sac wou 


follow a fortiori where the grantor 
under this heading, it 


ie particular trust would 


any sucl 


. ‘lod 
s concluded that tl 


not be 


wer, It, 
} 


taxable, the existence of such power 
grantor, alone or in conjunction with 
any person, may nevertheless cause an estate 
imposed, and the 
heading “Grantor as Trustee ot 
would be applicable 


tax to be observations 


under the 


designation, amendment or 


? 


an independent trustee alone of 
di 


scussed under the heading 
otrustee” does not 
play Code 2036(a)(2) 
and 2038(a)(1) relating to powers, because 


neither of 


“(Grantor as Trustee or ¢ 


bring into Sections 


those provisions imposes taxa- 
to which 


others than the 


respect to property as 
exists 


Not only 


hie rantor 


power alone in 


vrant is this true as to persons 


having a substantial 


Kneeland, CCH 
816), but also as to 
persons having a nonadverse interest. (//el 
vering v. St. Lours Union Trust Company, 
36-1 ustc $9005, 296 U. S. 74; Hugh M. 
Beugler Trust, CCH Dec, 13,604, 2 TC 1052, 
aff'd under the case name of ( 
v. Irving Trust Company, 45-1 usrc § 10,182, 
147 F. (2d) 946; Lester Hofheimer Estate, 
CCH Dec. 13,523, 2 TC 773, aff don this 
issue, 45-1 ustc § 10,206, 149 F. (2d) 733; 
Edward L. Ballard Estate, CCH Dec. 12,841, 
47 BTA 784, aff'd, 43-2 ustc § 10,074, 138 
IF, (2d) - see Reinecke v. Northern Trust 
Company, 7 347, 278 U. S. 339; 
Herzog v. Commesstoner, 41-1 € 10,010, 
116 F. (2d) 591.) That a person having a 


nonadverse 


adverse interest (dana B 


Dec. 9446, 34 BTA 


omumisstone? 


USTC 
UST¢ 
interest is regarded as_ inde- 
pendent of the grantor for this purpose rep- 
resents an obvious tax loophole in a statutory 
provision uncorrected by Congress over a 


now prolonged period of years 


240 


This kk Op 


hole quite apparently is one which cannot 
be interpreted away by the courts and which 
can be plugged only by 
(Compare Code Sections 672 and 674(c).) 


clearly Congress. 
Accordingly, where the grantor does not 
designation, 
either 
alone or in conjunction with any other pet 


have any ot the powers ot 


amendment or revocation, acting 


son, the Service may argue tor an estate tax 


only on the basis of Code Sections 2036 


(a)(1) or 2037. 


Mandatory direction to use income during 
minority for the support of the child.—As 
concluded above, if the father 
the child attains majority, the trust corpus 
would in all probability be subject to estate 
ground that he had retained the 

income from the property for 
which did fact end before 

(Code Section 2036(a)(1); Regu 
20.2036-1(b)(2); 


dies before 


tax on the 

iht to the 
a period not in 
his death 
Section and 


lations cases 


cited above.) 


Provision merely that income be distrib- 
uted to minor child.—It has been pointed 
out above that where the 
contains such provision but makes no men 


trust instrument 


tion of any power in the trustees 


to use the 
child, the 
power is 


income for the support 
that 


However, the 


Service might argue 
implicit 
favorable interpretation of the instrument 
for the Service 
would be that 


lodges discretion in. the 


under such 
such 


circumstances 


provision impliedly 


trustee either 


distribute the income to the child or 


the same to his support 
assumed that the power t 
the grantor alone junction 
any person, any Service argument tor estat 
taxation grounded on a power in the grantor 
would not have a 


there is no perceptible 


even tenuous basis; and 
arguing 
that the trust corpus should be taxable by 


reason Of any 


basis for 


retention by the grantor of 
“the possession or enjoyment of, or the right 
to the income from, the (Code 
Section 2036(a)(1)) or Section 


2037. 


property” 
under Code 
Even though the trust income was 
actually used for the support of the minor 
child, no estate tax should be imposed, since 
the income was payable without restriction. 
The provision of the trust does not restrict 
the use of the income to support and main 
tenance reserve the right to 
to discharge the 
support Any discharge of the 
obligation of support is effected 
only by the uncontrolled action of the trus- 
tees, (See Wishard v. U. S., 44-2 
7 10,135, 143 F. 


nor have in 


come used grantor’s obli 
gation of 


grantor’s 


UST 


(2d) 704, 709; Clayton W’ 
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Sherman Estate, cited above; George H. Burr, 
cited above; Estate of Alexander K. Sessoms 
CCH Dec. 17,413(M), 8 TCM 1056: Co 
limertcan National Bank of R 


57-1 ustc J 11,689, 243 F. (2d) 


\n excellent summary of 


arguments on discretionary 


port, involving n t ied 


t 


, 
complete answe 


im wzvos trust 
children. Neither 


beneficiaries 


advisable, 
and support 


} ] ler 
the cdecede 


children was 
claimed tl 
he dec 
Circuit Court of 
\ppeals for tl ‘hird Circuit affirmed the 
Vax ( ; 


ioner’s claim 
§ 302(c) ) h Revenue Act 
amended, 2 : A. Int 
7 
pp. 2é/, 


is cited in 


; 


We ge 


except t 


thot 


tax lability now 
h was conceiy fac 


Regulations were promulgated the lang 


argument 
sed upo 1 doctrine con “To impose 


structive receipt transter the ci 


Inter Vivos Trusts 





structive receipt, which has grown up under 
the different terminology of § 167 of the 
income tax § 302(c) of the 
has a cer- 
fruit 
be taxed to the settlor as income, why may 
not the tree be taxed to his estate? The 
answer is that Congress has imposed liability 
and tax m different 
Commissioner himself points 
no intention 


law, over to 
estate tax law. The 
tain smooth plausibility. If the 


Suggestion 
can 


for estate tax income 
language. The 
out that 
completely to integrate 
tax laws. See the many 
Higgins v. Commissioner of Internal Revenue, 
] Cir., 1942 [42-2 ustc J 10,189], 129 F. 2d 
237, certiorari denied 1942, 317 U. S. 658, 
63 S. Ct. 57, 87 L. Ed. 529. The ‘construc 
tive receipt’ doctrine is an artificial concept 
like fictions of the 
desirable result. 
fictions, it should not be 
taken out of its context and applied in a 
different situation. If this addition to tax 
law is to be made, the Congress, not the 


courts should make it.” (Italics supplied.) 


shown 
income and 
instances cited in 


Congress has 


estate 


originated and applied, 


common law, to attain a 


But like 


other 


The Tax Court's opinion in Douglass Estate 
I 


is much more terse but equally instructive 
Che Commissioner has ac 
(1944 CB 7.) 

In any event, it would be advisable for 
the trust instrument to contain the declara- 


tion and provision outlined above, specifi- 


and persuasive 


quiesced im its decision 


cally negativing any possible inference that 
the trust is established to 
father’s obligation to support 


discharge the 


his child 


Provision that trustees may in their dis- 
cretion accumulate or apply or distribute 
income either expressly for or not expressly 
for support or maintenance of minor child.— 
The absence of a power in the grantor, the 
lack of any retention by the grantor of any 
interest in the trust income oi and 
the fact that no interest in the trust income 
conditioned on survivorship 

by any beneficiary, should 
trust 


corpus, 


or corpus is 
of the grantor 
absolutely foreclose inclusion of the 
corpus in the grantor’s estate, for the rea- 
sons set forth immediately above. 

In such should be immaterial 
whether any distribution would have the 
effect of discharging the grantor’s legal obli- 
gation to support, since the power to make 
such distribution was vested solely in others 
than the grantor. At his death he has 


neither the possession nor enjoyment nor in 


case it 


come of the property nor the right to desig- 
nate the persons who should enjoy it. (See 
Douglass Estate, 
Berman Barad, 


TCM 223.) 
242 


discussed above: Estate of 
CCH Dec. 20,209(M), 13 


Nor is any interest in the trust 


conditioned on 
any 


income or corpus thereby 
the survivorship of the grantor by 
beneficiary. 

In such case also, and for the same rea- 
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By JOHN DANE, Jr., Associate Commissioner, 
Department of Corporations and Taxation, Commonwealth of Massachusetts 


The Case for Nonrecognition of Gain 
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in Reorganization Exchanges 


The present Massachusetts personal income tax statute (General Laws 
(Tercentenary Edition), Chapter 62, Section 5(c)) requires the recognition of 
gain or loss on all exchanges of securities in corporate reorganizations except in 
cases where “the new shares received in exchange for the shares surrendered 
represent the same interest in the same assets.” House Bill 111, filed with the 
1958 Session of the Massachusetts Legislature accompanying the twelfth recom- 
mendation of the Massachusetts State Tax Commission, seeks to amend said 
Section 5(c) so as to provide in part as follows: 


“No gain or loss shall be recognized upon the transfer by an inhabitant of 
property to a corporation solely in exchange for stock or securities of such cor- 
poration or upon the exchange by an inhabitant of stock or securities in a cor- 
poration for stock or securities in the same or another corporation in the event 
that no gain or loss is recognizable upon such exchange under the applicable 
provisions of the federal Internal Revenue Code of nineteen hundred and 
fifty-four.” 


However, the opinions expressed in this article and the arguments herein 
presented in support of the present nonrecognition provisions of the federal In- 
ternal Revenue Code are those solely of the author and do not, except where 
specifically so stated, represent the views of the Massachusetts State Tax 
Commission. 


Arguments in Support 
of Hellerstein's Proposal 
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the development 
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certain pure paper transacttons,”* and admittedly may mn iff » suppor 
that similarly tl rx Statement of Ex present law, the article tl oes on to con 
planation in connection with the more sider what should be tl ro} criteria for 
sophisticated provisions of Section 202 of granting the privilege of nonrecognition 
the Revenue Act of 1921 referred to “merely Che standard which he up will, I think, 
‘> Cited at footnote 1, at p. 284 * New York Times, January 5, 1924, p. 1, col 
6S. Rept. 617, 65th Cong., 3d Sess., p. 5 (1918) 2, and p. 8, cols. 4, 3. Cited in article cited at 
Cited in article cited at footnote.1, at p. 258 footnote 1, at p. 258 (emphasis added) 
(emphasis added) * Cited at footnote 1, at p. 259 
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stantial inequity to taxpayers involved, the 
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forced to take an 8 per cent cut in income 
This is by no means an extreme case, but it 
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*S Cited at footnote 1, at p. 281 
” Cited at footnote 1, at p. 284. 
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stock appreciates in value between the time 
of the exchange and the time when the 
stockholder sells some of his shares to ratse 
money with which to pay the tax. 


There is another consideration nowhere 
touched on by Mr. Hellerstein, which pre 
vents even readily marketable securities 
from being the equivalent of cash. Let us 
assume the situation in which a stockholder 
fails to sell his new securities immediately 
after the exchange, and by the time he does 
sell them, they have drastically depreciated 
This was the unfortunate position 
in which many 


in value. 
Massachusetts stockholders 
found themselves who received securities in 
reorganization exchanges in the early part 
or 1929 and did not sell the new 
their Massachusetts 


securities 
funds to pay 
capital gains tax until 1930. It is no answer 
\ that 
holders should have sold their new stock 
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such a rush of 
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that they could adequately discharge, this 
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administrator could determine in his wis 
dom what an adequate market is, would not 
his determination depend, of necessity, on 
the number of shares sought to be marketed ? 
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conclusion that an adequate market existed 
for 100 shares so that the small stockholder 
must pay the tax on the exchange, but that 
no adequate market existed for 10,000 shares 
so that the large stockholder need not pay 
any tax? This, indeed, would be a startling 
result. Or should he take the position that 
if a market for a small block of 
exists, it will be deemed to exist for a large 
one, with the result that a large stockholder 
will be forced to sell his shares at a dis- 
count from the market order to 
raise money to pay the capital gains tax? 
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solution. 
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General Economic Considerations 
Relating to Mergers 


So much for a consideration of Massachu 
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turn to the broader economic aspects of the 
problem, the 
the nonrec« gnition provisions give to mergers 
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into larger ones He 


“increased concentration 


“the development of oligopoly 
n industry” and “tl 


porations merging 


uses pejorative tert 
of industry,” 


i ie elimination of small 
businesses basic t health of our 


Oly 


econ 
r ] 
getting sulficientty 


inc to t 1 » come t grips wit 


that the 
provisions of the Code 


sD 
pres 


1 


his argument t he means 
recognition 
violate t 
that the pre 
Antitrust Division 
Justice. On the 


that the antitru 


encourage mergers whicl 


trust laws, it would seem 


answer hes with the 


the Department ot 
hand, he may feel 
er! : lous! | 
eriv, even zealously, entorces 
decision of the 


Pont case, it 


Suprem 
would seet 
reach any other conclusion 
ecognition provisions et 
socially or ec¢ 
If this latter 
should be 


specih¢ bill of 


courage legally proper but 


nomically un rable mergers 
alternative 
entitled to 


varticulars f we are to impose 
| 


correct one, we 
ather more 
admitted 
by tl 
provi 


I 
] 

} 
I 


inequities on individual taxpayers ( 


elimination the nonrecognition 


entitled to demand clear 


sions, we are an 
considerations. Not 


precise countervailing 


only are sucl absent from 


available evidence tends 
Military 
have often been accused of planning to fight 
with the the last, 


and tax 


considerations 


his article, but much 


to point the other way leaders 


the next war weapons of 


] 


and economists, social scientists 


theoreticians must be careful lest 
World War III with Civil 


corporate organization. If 


hey force 
us to prepare for 
War 
anything was proved by our experiences in 
that the 


armaments 


types of 


the last war, it was complexities 


of modern can be produced 


effectively only by large-scale industrial com 


binations. We cannot produce interconti 


? Cited at footnote 1, at p. 279 


Nonrecognition of Gain 


nental ballistic missiles in cottage industries 
nor nuclear-powered submarines in tamily- 
owned shipyards. Even aside from these 
national 


new tax 


overwhelming defense considera 
tions, the hurdles to the 


consolidation of enterprises has by no means 


case for 
been made. Increased complexity of industrial 
processes requires constantly increasing in- 
vestments in plant, equipment and working 
capital which can often be secured only by 
Trained 


combinations of two or more firms 


and progressive top management is a highly 


1 


scarce commodity, but through the merger 
route manpower at this 
treble 
made for in 


level 
duty. In 


available 


be made to do double 


can 
and 
can be 


short, as good a case 


creased concentration of industry as can be 


made against it 


lf Mr 


savs he 1s 


Hellerstein is as concerned as he 
] 


with t elimination of small 


business, he inquire into 
causes or th I , Nal ely, 


bot! 


de preciation 


the basi exces 


sively high feder individual 


and 


ruil + ; 


iles Chese tw ‘tors, to a much 


corporate, an 
greater 


extent than the ognition provisions, 


small undercapitalized 


constantly ence 


} r ft nt ft rt 
r oO sé ou oO or to 


businesses eit 


better 


mheree 


with larger, financed units 


However, the 


as succeeded in t t l oT its 
fluid 


rial torms 


ighly Indus 
seek 
g¢ new and ‘ slutio to changing 

Anything which tends to freeze 
quo is bound to be 


Chis is 


a deterrent t 
tl great criticism of the 
rains tax f in that it tends to 

existing investments The del 
effect on the this 


the capital gains tax can be ob 


economy oft 
by analyzing the investment history 
a single ¢ 
without exception, 
lite are a highly 
wit] business or thor 


persons familiar 


mughly 


prepare d to aces 


t unusual risks are 


“11 . j +4 
Will ONIV GO SO 1 


willing to invest, 
op in f 1 commer 

enterprise as g 

: , 

SThOW a reasonabk 

original investors are usu 


heir stock o1 
marketable 
that 


creative 


rder 


further activi ell place being 


taken by others who are prepare d to accept 


U. S. v. BE. I. du Pont de Nemours & Com- 
pany, 353 U. S. 586 (1957) 


249 





ht be termed a businessman’s rea- 


sonable risk 


what mig 
After another decade or so of 
seasoning, the enterprise may have achieved 
status, the then 
selling their shares to institutional investors, 
funds and the like. If a supply of 

to meet the of an 
dynamic economy to be 
imperative that prospective 


of various 


true investment owners 
pension 


capital adequate needs 


expanding and is 
it 
rewards to 
risk-taking ability be as great as possible. 
It ot the importance that 
the flow of capital from one form of invest 


ment to another be unimpeded. 


available . 


1s 
investors degrees of 


also greatest 


is 


that the continued existence of 
ains tax may be a political and 
its must be di- 


as to do as little damage as pos 


Granted 
the capital g 
economic necessity, impact 
rected 


sible to 


sion, m 


the economy. 
Commis 


the 


Massachusetts State Tax 


twice recommending to legis 


lature the abolition of its present highly 
restrictive nonrecognition provisions in favor 
of those now existing in the 1954 Code* 
has reached a conclusion diametrically op- 
posed to that of Mr. Hellerstein. While it 
agrees that the basic question is “whether 
the stockholder has so changed his position 
of the that income 
should be recognized,”™ the 
that the narrowly 
circumscribed of to which the 
federal nonrecognition provisions apply, no 
such until the 
stockholder has received not readily mar- 
ketable securities, but cash itself. Any other 
position entails too great hardships on indi- 
stockholders 


seem justified by 


as result transaction 


realization 
commission 


a 


believes in 


class Cases 


change of position occurs 


hardships which do not 
the 
nomic policy considerations which form the 
Hellerstein’s proposal 


[The End] 


vidual 


rather nebulous eco- 


basic argument for Mr 


NEW RULES FOR EMPLOYEE ENTERTAINMENT EXPENSES 


Proposed regulations regarding the 
listing of of transportation, 
and entertainment 

Here is the 


expenses 
meals and lodging, 
expenses have been filed. 


ist of 


Che 
Ss tax return 
totaled amount) expenses for travel, 
entertainment and simi 


these regulations: 


on 


employee need not 
(either itemized or 


report 
hi in 
transportation, 
lar purposes incurred solely for the 
benefit of the employer for which he 
accounts to his employer and which 
are charged directly or indirectly to 
the for which the em- 
ployee is paid through advances, re- 
The 


return 


employer or 
imbursement otherwise. 
taxpayer must on the 
that the amounts charged to 
ceived from the employer as advances 


or 
state 
or re- 
did not exceed his ordinary and neces- 
In the 
did expenses, the 
taxpayel the return 
that the excess has been included in 
mcome, 

The taxpayer must submit the fol- 
lowing information on his tax return 


sary business case 


total 


expenses. 
exceed such 


must state on 


in connection with expenses for travel, 
transportation, entertainment and simi 
lar purposes incurred by him for which 
he does not account to his employer, 
incurred by 
other 
with 


and which paid or 
him under a reimbursement or 


expense-allowance arrangement 


are 


2H. B. 113, 1957 Sess.; H. B. 111, 1958 Sess. 
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his employer or are otherwise charged 
directly or indirectly to his employer 
(or if not so paid, incurred or charged, 
are claimed as deductions on the em 
ployee’s return) 


The total 
paid or borne the employer and 
of any other amounts trom 
the employer for payment of expenses, 
of advances, 
otherwise, and 


(a) of any such charges 
by 
received 
whether by re 


imbursements 


(b) A statement 
ture of his occupation, the number 
of days away from home on business, 
and the amount of such 
constitute ordinary and necessary busi 


means 
or 


showing the na- 


expenses as 
ness expenses (including those charged 
directly or indirectly to the employer), 
broken down into such broad cate 
gories as transportation, meals and 
lodging while away from home over- 
night, entertainment and 
other business expenses. 


expenses 


One method for substantiating ex 
penses is through the preparation of a 
daily diary or record of expenditures, 
maintained in sufficient detail to en- 
able the employee to readily identify 
the amount and nature of any expend- 
iture, and the of sup 
porting documents, especially in 
connection with large or exceptional 
expenditures. 


preservation 


* Cited at footnote 1, at p. 275. 
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Taxation of American Income 
and Business in Germany 
By ERNEST C. STEEFEL and HENRY J. GUMPEL 


The Convention Between the United States of America and the Federal 
Republic of Germany for the Avoidance of Double Taxation with Respect to Taxes 


on Income became effective January 1, 1954. 


The convention applies, on the 


German side, to the individual and corporate taxes and the 
Berlin Emergency Contribution; on the American side, to the federal income 


tax and surtax. 


It does not cover the German turnover tax, 


the trade tax or the net worth tax. However, these are all discussed in this 
article, as are the applicable United States and German regulations. 


T AXATION of American income and 
American business in Germany was last 
discussed in this magazine in its September, 
1952 issue. At that time, American 
trade 


German 


relations were in their infancy and 


centered principally around the re-establis! 


industrial connections and 


I 
ment ot prewar 
1 


the peculiar problems created by American 
In Germany 


Since 


residents and hirnis which were 


as auxiliaries to the occupation forces 


then, Germany has become the most tavored 
foothold for 


and the instances of interdependency 


American business expansion in 
Ku ope,’ 


between American and German industries 


in all their variations, from loose licensing 
arrangements to interlocking stock interests, 


far beyond pre 


European 


+ 


have increased to a degree 


war relations. The initiation of the 


Market 


this trend, and Germany has become a de 


Common has sharply accentuated 


American observation 


On the 


sirable location for 
German side, and 
1952, the 


been the re 


and participation 


compared with the situation in 


most attractive changes have 


peal of the currency control restrictions for 
all practical purposes and the drastic re 


du 


‘tion in tax rates. 


A 
Che major German taxes which concern 


the American investor today are the income 


Steefel, ‘‘Doing Business 
H.,”? 33 TAXES 759 


Compare Ernest C 
in Germany The G. m. b 
(October, 1955) 

2 Under former German law, the owner and 
managing employees of a German enterprise 
although actually living outside Germany, were 
deemed to have their customary place of abode 
at the seat of management of the German enter- 


Taxation in Germany 


ot the 


tax on individuals, 


: r } 
porated 


nco!l 
turnover tax: 

vorth tax I} 
Equalization of 


$5099 hl 


ite a tormidabl 


foreign business in Germany, ap 
those United States en 
established in Germany on 

Ilé purposes 


rman 


inction betwe 

An individual 

I le or his “cu nary place 

f abode” is located in Westert 
hy 


Domicile is estab 


(Gsermany 
individual 

demonstrated 

there. A “cus 


¢ +} 
1 the 


individual 
country tor 

in any calendar 
dividual’s intent 
stay. Once t 
completed, resid 
ginning of the taxable 

prise, that is, they were treated as residents 
The same rule applied to members of the board 
of directors of a German company who actively 
participated in its management This rule 
(Steueranpassungsgesetz Sec. 14(3)), which was 
introduced during the Nazi reg been 
repealed as of January 1, 1957 (Law of July 26 
1957) 


time, has 
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Mr. Steefel is a member of the 

New York and German bars; he is also 
a Barrister at Law in London and 
holds a degree of Licencie en Droit 
of Paris. Mr. Steefel is the author 


of Trading Under the Laws of 
Germany (New York, 1957), a manual 
on German commercial law designed 
for American industry intending to do 
business in Germany. He is also 

a contributor to leading law reviews 
in Germany, France and Switzerland. 


dividuals as well as corporations) is always 
the calendar yeat 


Corporations, limited liability companies 


(G. m. b. H’s) and other taxable entities are 
residents for tax purposes if either their seat 
or their place of management is located in 
Western Germany, that is, if they are eithe 
organized under German law or if the place 


where the important managerial decisions 


are made is situated in German territory 


INCOME TAX 


Basic Structure of German Income Tax 


Che German income tax is regulated by 
Income 
(Linkommensteuergesetz) and the Corpora 
(Korperschaftsteue? 
gesetz), both of last 
by the Law of July 26, 1957. In addition to 
these basic and remarkably concise statutes, 


there 


two statutes, that is, the Tax Law 


tion Income Tax Law 


which were amended 


is a body of supplementary income tax 
law which includes implementing ordinances 
(Durchfuhrungsverordnungen), regulations 
(Richtlinien), decrees (E:rlasse) of the federal 
Ministry of and those of the 11 
Laender and the important 
various fiscal courts. 


Finance 
(states), deci- 


sions of the 


By and large, the Income Tax Law ap- 
plies to individuals, including the individual 
members of partnerships and other associa- 
tions which are not themselves taxable enti- 
ties, and the Corporation Income Tax Law 
to corporations (Aktiengesellschaften), limited 
liability companies (Gesellschaften mit bes- 
chrankter Haftung, abbreviated G. m. b. H.’s), 
and other incorporated or unincorporated 
bodies. The rules of the Corporation In- 
come Tax Law are for the most part limited 
to supplementary provisions which by their 
nature are applicable only to entities and not 
to individuals. In all fundamental respects 
—especially the question of what constitutes 


taxable income —the Corporation Income 
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refers back to the Income Tax 
fact, it incorporates about three 


of the provisions of that law by 


Tax Law 
Law; in 
fourths 
statutory reference. 

Income of an individual is taxable only if 


it qualifies under one of the seven cate 


gories or sources of taxable income which 


the Income Tax Law enumerates as follows: 
(1) farming and forestry; 
(2) trade or business; 


(3) independent professional and other 
services; 

(4) salaries and wages; 

(5) income from capital; 

(0) rents; 


(7) certain other income (mostly of a re- 
current nature), as specifically enumerated 
in the law 


Income in the economic sense which does 
not qualify under one of the seven classifi 
As an example, 
and windfalls 


from the 


cations is not taxable. gam 
lottery 
taxed 


curities or other personal property (other 


bling or gains other 


are not Gains sale of se- 
than business property) are not taxable if 
the holding period exceeds three months, 
and trom. the property 
(other than business property) are not tax 


gains sale of real 
able if the holding period exceeds two years 
In computing taxable income, gross income 


under each applicable category is first re- 
defined business or 
The total net 
amount so computed is then reduced by cer- 


(Sonderausgaben) 


duced by specifically 


income-connected expenses. 
tain “special expenses” 
which, although in the nature of personal 
or family expenses, are deductible within 
well-defined limits. The resulting 
is the taxable The graduated tax 
rates which presently apply to this income 
vary between 8.5 per cent and 63.45 per cent, 
with an over-all ceiling of 55 per cent. In 


balance 
income. 


come of certain types is subject to withhold 
ing of tax at the source, for example, dividends 
(withholding rate 25 per cent), some kinds 
(withholding rate 30 per cent), 
(withholding rate 40 per 
and salaries (at 


of interest 
directors’ 


cent), 


Tees 


and wages varying 


rates). 


Under the rule of the commercial law, 
corporations and other business entities (in- 
cluding the branch of a foreign corporation) 
are “merchants” because of their legal form, 
regardless of the nature of their activities. 
Following this rule, the tax law qualifies all 
income of a commercial entity as business 
income, regardless of its nature and com- 


position. The taxable income of these en- 
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Mr. Gumpel, an attorney and certified 
public accountant of New York, is 
associated with the Harvard Law School 
International Program in Taxation and 
coauthor of the World Tax Series 
publications Taxation in Brazil and 
Taxation in Mexico, which are 
distributed for the Harvard Law School 
by Little, Brown & Company in 
Boston. Mr. Gumpel is presently 
engaged in a similar study on taxation 
in the Federal Republic of Germany. 


tities is determined by the 


worth” method, 


“comparison ot 
net that 1s, 


as the incre: in net 


it Is express¢ d 


worth from the be 


ginning end of the taxable year with 


certain adjustments for tax purposes 


> present poration income tax 


per cent on undistributed profits and 


rates 


ent the portion of t prohfts 


lit on t 
distributed hese 
apply, with some exceptions, to 


ther than ce 


rporations 


a limited hability company 


however, the application of the 


cent) rate on distributed 


Is equal to S per cent 


the company or & 


last assessed 


tax, whicheve 


] | 1 
ms, limited lability compat 


taxable entities are further 


he Berlin Emergency Contributi 


additional 


ft West 


+} 


icome tax tor the support 


Berlin Chis 


ie same incom é ile 


tax 1s 


1] 
regular Ce 


I 
computed 


rrporation 


income tax and its present rate is 4.09 per cent 


dless of the torm of 


and regardless of whether cor 


Regat 


business or 


individual income taxes 


foreign individual or toreign 


¢ 


(sermany May negotiate wl 


application of 


} 


flat under 


Section 


tax rat rnussible 


50(5) lax Law and 


corresponding pro ms in the Corporation 
Income Tax OVIsSIOnS au 
: 


thorize the local oftices of thre 


t Land (state 


Ministry 


bus ness 


Finance Ministry (not the tederal 


of Finance at Bonn) in hic he 


enterprise has its office or the individual his 


residence, to abate the tax payable by a nor 


resident wholly or in part, or to assess the 


Taxation in Germany 


tax in a lump sum whenever such abatement 


appears to be in the interests 


practice, the 


or assessment 


ot the economy. In 


German 
offices request a 
the State Ministry of 


vi the local or 


hinance certincation trom 


Economics showing 


state onomy would bene 


trom the taxpayer 


activity In past 


years, when there 


shortage 


in Germany, tax settlements could be ob 
tained in 


that the 


many instances upon a sl 


owing 


enterprise Was investing new funds 


in Germany or that it contributed to the 


export of German products or otherwise 


procured toreign exchange for the German 


economy. Also, for special industries or for 
special regions where unemployment 
prevalent, such 


by the 


tax settlements were 


German authorities as a promotion 


Income Tax Convention 
Between United States and Germany 


ntion Bet 


Decale 


No Co 


language are 


mmentari 


1.1 
available 


the provisions 


detail 
However, in Germany 
peared a monumental 


construing its provisi 


point of German law, 
zum Internationalen 
republik Deutschlane 
Schmitz, CPA 

by Institut der 
Duesseldorf) 


and ti 
Wirtschat 
hese two 
written witl 


\mericat 


taries are 


German 


convention 





the German turnover 


the net worth tax 


tax, the trade tax or 


In addition to the text of the convention, 
the United States Regulations of January 
28, 1955 (T. D. 6122) which are limited to 
withholding provisions, and the more com 
prehensive German Regulations of Febru 
ary 21, 1957 (BStBl. 1957 I p. 154) must be 


conside re d 


Treatment 
of Specific Types of Income 


Business income.—It is the purpose of in 


ternational tax treaties to segregate the 


areas of taxation and allocate them to the 
contracting countries in order to prevent 
double taxation of the income. In 
respect ot this 
accomplished with the help ot the le gal con- 


same 


business income, result is 
struction termed “permanent establishment.” 
According to Article III(1) of the conven- 
tion, the industrial or commercial profits of 
a United States enterprise are not subject 
to German income tax unless the American 
enterprise is engaged in trade or business in 
Germany through a permanent establish- 
ment. If it is so engaged, 


of the United States enterprise from sources 


the entire income 


in Germany becomes subject to German in 
come tax, including income such as royalties 
which does not originate in the 
and 
other provisions of the convention (see dis 
cussion under “Royalties,” at page 256), is 
not taxed to a United States resident not 
having a permanent establishment in Germany 


The term “permanent establishment” is 
minutely defined in Article II of the con- 
vention. It includes any fixed place of busi- 
ness, such as a branch, office, factory, work- 
shop, warehouse, mine, a permanent display 
and sales office, and a construction, assembly 
or similar project the duration of which ex- 
ceeds or is likely to exceed 12 months. It 
does not include the casual and temporary 
use of mere storage facilities in Germany. 
A fixed place of business which an American 
firm maintains in Germany exclusively for 
the purchase of goods and merchandise is 
“not of itself” a permanent establishment of 
the American firm. The purchasing office 
becomes a permanent establishment, how- 


or interest 


German establishment which, under 


ever, if other business activities are carried 
3 German Regs. Sec. 5(3). 
Convention Art. II(1)(c); German Regs. Sec 
5(5). 
5 German Regs. Sec. 5(5). 
® German Regs. Sec. 5(6). 
™ Convention Art. II(1)(c). 
8 German Regs. Sec. 5(2), at a. 
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on in it such as selling, manutacturing o! 
merchandise, or 
Similarly, a 


maln- 


processing of goods or 
services as a broker or agent. 
American 


convenience of de- 


warehouse which an firm 


tains in Germany fort 
livery and not for display 1s 
“not ot itself” a 


It qualifies as such, however, if the individual 


purposes of 
permanent establishment 
in charge of the warehouse is an employee 
or agent ol the United States enterprise who 
fills behalf of his em 
principal,* or if he 
than mere delivery, 
agent or broker. A 
exhibition put 
permanent es 


regularly orders on 
ployer or 
business activities other 
for example, as an 
installation for 


constitutes a 


engages In 


permanent 
always 
tablishment.' 


OSes 
] « 


Ihe fact that the United States enterprise 
has an employee or agent of its own in 
Germany 
establishment unless the 
has “full power” to negotiate and conclude 
contracts on behalf of the United States 
enterprise and also habitually exercises this 
“Full power” means discretionary 
prices 


result in a 
agent o1 employee 


does not permanent 


power.’ 
power in respect of and 
tract terms; it does not exist if the employee 


other con 


or agent is bound by the prices and other 
principal.” 
must be 


employer OI 
“full 
exercised repeatedly to give rise to a perma 
The 
independent agent in Germany (commission 
agent, broker, custodian) 


terms set by his 
Furthermore, this power” 


nent establishment.” employment of an 


who acts in the 
business for the 
result in 


latter. 


ordinary course of his 
United States enterprise does not 


a permanent establishment of the 


A subsidiary of a United States corpora 
tion which is organized under German law ’ 


business in 
permanent 


or which is engaged in trade or 
Germany, is “not of itself” a 
establishment of the parent, according to 
Article II 1(c) of the convention. The mean- 
ing of this provision has been clarified by 
the German regulations. According to Ger 
man tax law, a subsidiary which is so closely 
integrated with its parent (“economically, 
financially, and in the matter of organiza 
tion”) that it has no freedom of decision 
left, may, under certain circumstances, be 
treated as a branch or operating division of 
the parent, with the result that the separate 
corporate identity of the subsidiary is set 
aside for tax purposes. The practice of the 
® German Regs. Sec. 5(2), at a. ‘‘Full power’”’ 
of an agent or employee to negotiate and con- 
clude purchase agreements does not lead to a 
permanent establishment because the purchasing 
activity as such does not have. this effect. 

1 Such as a German corporation or G. m. 
(limited liability company). 


b. H. 
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had 


international 


Federal Fiscal Court extended this 
principle into the sphere. The 
application of this rule within the effective 
r the United 
convention 1s 


range of States-Germany tax 


expressly precluded by the 


German regulations, the event that 


even in 


e activities of the subsidiary are managed 


or directed by the parent company.” The 


German subsidiary constitutes a permanent 


establishment o United States parent 
I 


under the rules 


if it has “full 


the parent through 


qualifies as such 


i 


explaine d above, ror example, 


power” to obligate sales 


contracts and actually exercises this power, 


rou iit 
inventory maintained by the 


makes regular deliveries from an 


parent in Germany 


If a permanent establishment is deemed 
to exist under the rules of the convention, 
its industrial or commercial profits are com 
puted, for German tax 


income purposes, as 


if the tablishment were an independent 


similar 


nterprise 
enter} 


activities 


t} 
mp n 


apply, 
Itimate 
detriment t 
some cases, 

The Cre rin I 
rmanent es 


rm in Germatr 


every respect 


of the fact 


r stablisl ment, and 
| 


at 


t 
} 
ntegral part ol the entire 


rprise grounds, the regula 


prohi th deducti n, by the estab 


lishment, 


1; 


credited Il€ 


royalties 


States 


interest or paid or 
United head 
hand, it is recognized that an 
I firm 


DusIness 


omee 
establishment of a cannot 
function without capital, machinery, 

and other operating assets 
office provides according to 
] 


its role 


III (4) of the 


establishment 


ment and 
\rticl 


rmits the 


establis! 
ganization convention, 
thererore, pe 


duct all 


are reasonably 


+} 


expenses of the head office which 


allocable to the establish- 


1 Especially the famous ‘‘Shell’’ decision of 
January 30, 1930, RStBl 1930 p. 148 

German Regs. Sec. 5(4). 

The convention thus prescribes the use of 
the so-called ‘‘direct method’’ of determining 
the profit of the establishment, as distinguished 
from the ‘‘indirect method’’ under which the 
profit of the establishment is computed as a 
percentage of the total profit of the enterprise 


Taxation in Germany 


and general ad- 

Similar restrictions 

applied too rigorous 

treatment of the branch as an independent 

enterprise would result in the taxation of 

profits. This applies, in particu- 
| 


lar, to the situation where the branch merely 


ment, including executive 


ministrative expenses 


have been where a 


unrealized 


manufactures but does not sell, and the head 
sold the production of 
end so that 
the enterprise as a whole has not realized the 


office has not 
the branch at the year, 
tull sales profit 
Article IV of the 
Section 482 of the 
I for the 
tween affiliated United States and German 


convention (similar to 
Internal Revenue Code) 
yrovides reallocation of profits be- 


enterprises in cases where the dominant 


commercial or finan 
cial conditions on the dependent enterprise 
which it could not impose on an independent 


firm. The 


enterprise imposes 


“dominant enterprise” is the one 


can impose conditions by rea 


its participati I! l mal 
dependent 


lim- 


agement 
financial 
is not 
mships. It 

ases where 


enter] formally 


subsidiary 
j 


formed 


ion of techni 
or know-how, 
ommercial 
III of tl 
income of this 
tax 


(serman income 


| 
ates enterprise has a 


vermanent ‘ 1 ment in Germany 
Capital gains. 


aw, the gain 


According to German tax 


Irom the ale or other dis- 


position of substantial holdings in a German 


corporation, G. m. b, H her commercial 
entity constitutes business income By 
+} 


stat- 
itory definition, “Substan- 
tial” if they exceed : the capital 
of the company and if the transferor at any 

| ; 
time during the last five 
+] 1 


e iit | are 


years owned more 


per cent of the hese gains 


I capital 


pretere ntial 


dal 


are taxed at rates if they are 


busi 
the in- 


realized by an individual outside his 


ness sphere tv): if 


T ‘ 
at , 
vestment formed part of the business property 


(private 


of which the establishment is a part. The use 


of the latter method proved to be impractical 
because of the impossibility of examining the 
books of the head office at its foreign domicile 
or of enforcing their presentation at the seat of 
the branch 

German Regs. Sec. 9 

'’ Income Tax Law Sec. 17 





is alw the case if the transferor 


ays 
poration or other commercial entity), 


included in business income. 


the gain 1s 


“Substantial” holdings, which were owned 


for more than three years and which con- 
of an individual 


sold 


curring income tax liability through trans 


stituted “private property” 


during that time, can be without in 
fer to business property prior to the sale 
No 
transter in 
Article 6 of the 
1954, and a new basis equal to 

the investment 1s 
irrespective of tl 


to a third party gain is realized by 


such internal 


consequence Of an 


amendment to Income Tax 


I aw made 
| value of 


the 


present tar 
sale, i¢ 


the investment 


Considering that the gains here discussed 


are expressly classified as 
under German law, it 


sl ould be 


lV Case 


business Income 


would seem evident 


exempt from German 
realized 


United 


not 


when they are 
idual resident of the 
United corpo! 
rmanent establishment in Ger 

III of the ec Phe 

ions, however, the 
that con 


es not cover this type of 


States 


ation, 
nvention) 

State 
on the ground the 
Income 
sale ota sub 
a German company 


States resident or cor 
a permanent establish 
United States 


ration not having a perma 


ment in Germany, to another 


resident or corp 


nent establishment in Germany, is subjected 


to German ince tax [his result is due 


to the United States position to 


1950) clauses in treaties whicl 


rr 
retuse (since 
exempt treaty 

liability with 


country residents from. tax 


respect to capital gains 


Income from dividends and other profit 
distributions.— Dividends United 
States shareholder (Gserman 


corporation, 


which a 
trom a 
distributions by a 
b. H.) toa 
United States member, are subject to taxa- 
tion at the at the rate of 25 per cent. 
Under Article VI(2) of the convention, the 
withholding rate is reduced to 15 per cent 


receives 
and_ profit 
limited liability company (G. m 


source 


if the shareholder or member is a United 


States corporation which does not have a 
permanent establishment in Germany and 
which owns at least 10 per cent of the voting 
stock of the German corporation or of the 
parts of the German G. m. b. H,. The with 
holding rate is 17.647 per cent if the German 
the tax.’ 


company assumes 


Interest and annuities —According to Ger 
man law, interest and annuities are taxable 
to a nonresident only if the debt is secured 
either by real property situated in Germany, 
by rights in such real property or by ships 


} 


which are registered in Germany 


Phe 
nonresidents 1s 
United 
cording to 


and annuities to 
restricted by the 
convention Ac 
the convention, 
secured by a mort 
prop 
housing 


taxation of interest 
further 
States-Germany 
Article IX of 
which is 
timberlands, or 
partially lor 
German tax 
annuities All 
interest from 


other 


only interest 


gage on real 


farms, 
erty used wholly or 
purposes is subject to 
The 
other 


bonds, notes, 


Mncome 


same rule applies to 


interest (in particular, 


debentures or any form 


of indebtedness) is exempt from taxation 
by the Federal Republic of Germany (At 


ticle VII of the convention) 


other considera 
United 


permanent es 


Royalties.— Royalties o1 
tion paid by a 
States 


tablishment in 


German licensee to a 


licensor not having a 


Germany, tor the use of 


opyrights, designs, secret 


patents, ¢ plans, 
processes and formulas, trade-marks, artistic 
scientific works, etc., are trom 
tax (Article 


The provision 


and exempt 


\ IT] of the 
covers film 
kind fot 


scienti 


German imcome 
convention). 
and consideration of 


rentals any 


of industrial, commercial o1 
Under 
law, the consideration 
lectual constitute either rentals 
(for example, for the 


process, copyright or patent which was put 


the use 
German tax 


the 


he equipment. income 


tor use of intel 
property may 
royalties use of a 
chased rather than developed by the licensor) 
or compensation for independent personal 
services (for example, royalties paid to an 
author, composer, inventor, etc.).” The ex 
emption under Article VIII of the conven 
tion covers royalties of both types. As far 


as the royalties are deemed to be derived 


19 





1% German Regs. Sec. 10 

According to Sec. 12(4) of the German regu- 
lations, the German company must withhold the 
full amount of the tax and the United States 
shareholder must file an application for the re- 
fund of 40 per cent thereof (47.06 per cent if 
the debtor assumed the tax) with the local 
finance office to which the tax was paid. A 
sample form for the refund claim is reproduced 
in the regulations. In certain cases (especially 
where the conditions for the application of the 
reduced rate are clearly present), the debtor 


256 


may be permitted by the local finance office to 
withhold and pay the tax at the lower rates 
applying under the convention. These permits 
are valid for not more than three years and 
revocable 

'* The exemption does not apply to the German 
turnover tax which is not covered by the United 
States-Germany tax convention. The turnover 
tax is computed at the rate of 4 per cent and 
it must be withheld by the debtor (see p. 257) 

’% See German Regs. Sec. 14(1). 
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from independent personal services, the ex 
rule 
discussed immediately below, according to 


which 


emption supersedes the German source 


compensation tor personal services 


is deemed to be trom sources in Germany if 


the services are utilized in Germany, although 
they are not physically performed there 


Royalties and similar compensation 


exempt trom German income tax only 


the extent that they constitute a fair 


adequate consideration for the use of 


nt roih!] } 
intangible rights The excess is taxed as 


secret dis 


lividend if it is in the nature of a“ 


tribution of profits” (constructive dividend) 


Income from personal services of an in- 
dividual.— Acc 
le trom 


irding to German income tax 
personal services of an 


either independent professional 


r services as an ¢ mployee 
rom (German 


sources lf 


he services physically performed in 


Germany or if they are utilized there. Sery 
in Germany if they 
benefit to 


term 


ft immediate 


a rubber whicl 


include any and all 
effect may be 
person who pays 


origin of the 


funds witl 
Is made and the 


l 


place 


the above rules 


‘ Article X ot the 
ect of compensatt 
United 


per] 


substanti 


convention n whicl 


an individual resi it of the States 


receives tctually rmed by 


empiovee ¢ 
Capac \ Phe compensa 


trom German income tax i 
is physically present in Ger 


1 


re than 183 days 


during 
(calendar vear),” a1 


the followin 


is paid and borne 
an individual resident of the United States 


a United States company. In 


ympensation 


this case, 
| 


amount of the 


(b) The compensation 
$3,000 ( 12,600DM). Thi 


primarily if the 


compensation is immaterial 


does not excee d 


alternative ap 


plies employer, client o1 


other payor of the compensation is a Ger 


man resident or company 


2° German Regs. Sec. 14(2) 

‘This provision reflects the rule of German 
Income Tax Law referred to above, according 
to which a customary place of abode.’’ and 
thus tax residence, is established by physical 
presence of the individual in Germany for more 
than six months during the calendar year 


Taxation in Germany 


Article X of the 
with the 


It will be noticed that 


convention deals explicitly only 


situation in which the services of the in 


dividual are physically rendered in Germany, 


and not the other in which they are merely 


utilized there In this respect, the conven- 


tion does not modify the German law except 
in respect of royalties and other considera 


ion for the use of intellectual property to 


extent that it is considered compensation 
under 


dependent rsonal services 


German law (see “Royalties,” at page 256) 


Che German regulations,” for reasons of 


equity, prohibit the taxation of compensa- 


tion for personal services which are merely 


itilized in Germany, if the amount thereot 


s not exceed $3,000 in any calendar yeal 
his exemption covers t ase in which the 
compensation paid by a 


tor tl 1 1s 1 


(;serman enterpri ! (b) above) 
Considern I case in 
forced, 

rmat 
tax on compensatl 
services whicl 


many by 


At the 


a ee 4 
(C msatzsstet 


man tax fre vVernment 
collections 


ce 


erty 


taX 18 Impose 


who renders 


process, 


consume 
While on 


services rendered in Germany are sub 


the tax, the statut h determine 
the situs of a pat 
turthermore, 


complex 


ry tax on merchandise or 


which is importe: 
tion in Germany 
The turnover tax 
a tax in lieu of an incon 
German Regs. Sec. 15(4) 
‘Lower rates apply to wholesale transactions 
and to sales of certain necessities unless these 


are completely exempt Export sales are like- 
wise exempt from the tax 





available for the foreign tax credit under 
Sections 901 and following of the Internal 


Revenue Code 
. 


TRADE TAX 


Che trade tax is imposed on all business 
establishments located in Germany regard 
The tax is peculiar 


federal law 


less of their legal form 
regulated by 
municipalities. It is 


taxes, 


inasmuch as it is 
but collected by the 
divided into two and possibly three 
namely, a tax on business profits, a tax on 
business capital and (in some communities 


but not all) a payroll tax. The basic rates of 


the tax, which 


are established by federal 
cent for the tax on business 
cent for the tax on busi- 


actual 


law, are 9 per! 
profits and .2 per 
ness capital. In order to arrive at the 
the basic multiplied by fac 

different mu 
time, within 


rates are 
among the 
trom time to 


rates, 


tor 


s which vary 
nicipalities and, 
the same municipality. At the present time, 
the factors applied to the basic rates of the 
taxes on business profits and business capital 
vary between 240 per cent and 280 per cent, 


hat the actual tax rates are roughly 2 
} 


? 


1K rates of 5 per cent ane é 


liar feature 


of the trade tax on 
fits that this tax is deductible in 
both for income 


trace 


taxable income 


rposes and for purposes of the 


taX pu 
tax on business profits. For this reason, the 
trade tax on business 
profits is than the 


of the federal rate and the multiplicator used 


effective rate of the 


somewhat less product 


in a particular municipality would indicate 


TAX COURT HAS ITS WORK CUT 


5,259 cases filed before 


Chere were 
the Tax Court in Some 144 


reopened and 4,645 were closed. 


1957 
were 
his results in a pending case load of 
10,666 


cases, a net increase of 758 


over those pending June 30, 1956. 

The court has been hampered some 
cases by two 
almost 


what in disposing of 


vacancies which existed for 


nine months. 


The average time between the filing 
of a case and its decision is probably 


two years, although court is held 

** Rev. Rul. 56-635, 1956-2 CB 501. 

* The term ‘‘nonresident’’ is defined in the 
same manner as for income tax purposes, that 
is, as including individuals who do not have a 
domicile or customary place of abode in Ger- 
many, and companies whose seat and place of 
management are located outside Germany, 
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In default of a ruling by the United States 
Internal Revenue Service, the question whether 
the trade tax on business profits can be 
credited by a United States taxpayel against 
his federal income tax remains unsettled. 
Since, however, the tax is clearly in the na- 
ture of an income tax (that ts, a tax on net 
business there would seem to be 
no valid reason why it should not be avail 


able for purposes of the foreign tax credit. 


income), 


NET WORTH TAX 


worth tax is an annual tax of 1 
value of the 
minus 


Che net 
per cent computed on the net 
taxpayer's property, 


that is, assets 


liabilities 


‘ 


Nonresidents” are subject to the net 
worth tax only with respect to certain types 
of property located in 


Section 77 of the 


Germany which are 
Valuation Law 


German 


listed in 


These include, among others, real 


estate, property 
Germany,” 


used in a business which is 


operated in patents which are 
registered in Germany and assets which are 
to a German business entet 
latter United 
licenses a nt to a 
subsidiary 


independe nt enterprise) 1s taxed on the 


available 
Under the 
W hich 


made 


prise clause, 


States firm pate 


German enterprise (branch, 


7 ) 
italized value of tl 


the rovaities, whereas debts 


owed by a German firm to an American 


enterprise are not generally subject to the 
tax. 


holdings of 


net worth The tax does not apply to 
American 
corporation or parts of a 
liability company (G. m. b. H.), unless these 


form part of the 


shares of a German 


] 


German limited 


assets of a 


[The End] 


investments 
German business 


OUT FOR IT 


in about 50 different cities. The calen 
dar for any particular city is made up 
of the oldest pending cases first 

The 1954 Code, like any new 


increased num 


law, 
is responsible for the 
ber of filings. 

If filings continue at the same rate 
during the vear which ends June 30, 
1958, 5,800 will be filed, 150 
cases will be reopened and 5,000 cases 
will be closed (assuming a full comple 
ment of judges). This will leave 11,600 
1958 


cases 


cases pending as of June 30, 


°° That is, a business which has an establish- 
ment or a permanent representative in Germany 
This is the traditional definition of the term 
“permanent establishment’’ under German law, 
which in this case is not modified by the United 
States-Germany tax convention because the con- 
vention applies only to income taxes 
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Valuation of Closely Held Stocks 
for Estate and Gift Tax Purposes 


By R. L. ROCKEFELLER 


This is a situation which requires the services of an experienced 
appraiser, because no real market exists for closely held stocks. The 
author examines Rev. Rul. 54-77, the first ruling to consider 

in any detail the problem of valuation of such stocks. He also discusses 
exceptions to the use of the quoted market price, and general 
considerations in the valuation of unquoted closely held stocks. 


PROBLEM of the Ford 


rmining the fair 


family 


1 7 
market Value of 


— 


| 1 
he problem of paying 


Id 
| 


amily corporations ess magnitude, the 


problem may be almost as complex and is 
l tus to those concerned 


forms provide 
he method ot 
an active market 
value and which could 
lock of 1 


shares under 


purposes, 


1 
I 
ath, or if the option 1s exerci 


average a year subsequent t 


death, is used if a stock is still held 


the pt represent the optional value. 


. ] 
oceeds 


lay , . } ] va tie 
valuations of marketable securities 
ideratior 


ematics I 


1 of law and involve 
3y far the majority 


tock valuations come within this class. 


In all others, we are 


determine what 


mat! 


merely attempting to 


price such a_ theoretical 


market would produce 


The next problem of stock valuation 


quoted market is con 


sidered unrepresentative due to unusual con 


occurs where the 


ditions. Except for the 1929 financial crash, 
the courts have rarely approved such claims 
Where the 


too large to be 


Closely Held Stocks 


, ‘ 
bl ck oO! 


stock being valued is 


readily absorbed by the 


existing mart 


blo« kage IS « 


consideration, 


merely as ; 


“market too limi 
“Unquoted”’ 


considerations; 


Exceptions to ‘‘Quoted Market’’ 


Market unrepresentative.—\\ | 
ices reflect son sual 
here activity 1s 
the number 
quoted pric 
The possibility 
market does n 
is limited. In 
49581 (DC N. 
F, (2d) 455 (CC 
U. S. 621 (1934), th alue as finally 
termined was 40 
price on the Ne 
July 10, 
Looking 


! market 
\ ork - “hange on 
1929, although traded. 
backward, it were 


fact 
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market prices 
ever abnormal, that was the time. The 





The author is a specialist in the 
tax and accounting problems 
of trusts and estates, New York City. 


that an executor in proceeding with normal 
liquidation during that period might realize 
than the estate tax itself was a 
sideration in the change of law which 
allowed the executor to use the optional val- 
ues of the year subsequent to date of death. 
At the time, the possibility of 
proving an active market as unrepresenta- 
tive appears unlikely. 


Blockage.—Where the market 
easily absorb the block of stock under con- 
allowed in 
several noted cases, namely, H race Have 
meyer wv. l S., 45-1 ustc 9§ 10,194, 59 F. 
Supp. 537 (1945); Henry F. du Pont, CCH 
Dec. 13,303, 2 TC 246 (1943); and Thomas 
A. Standish, CCH Dec. 15,836, 8 TC 1204 
(1947), acq., 1947-2 CB 4. The 1937 regu- 
lations specifically held blockage irrelevant, 
but under 


less con- 


present 


will not 


sideration, a discount has been 


current regulations such prohi- 
omitted. Revenue 54-77, 
Section 811(k), subsequently reviewed, also 


bition is Ruling 
to blockage, although COV: 
detail 


recent court decisions have made 


omits reterence 


ering other valuation 


However, 


aspects in 


the use of blockage effective. 


Originally, blockage allowance was tech 


nically proven by showing that the sale of 
a certain number of shares caused a specific 
as reflected by the market. 
other 
More recently, numerous secondary 
distributions or 
blocks of 


from. the 


decline In price, 
The 


factors 


appraiser considered relevant 


private sales of sizable 
often sold at a 
price on the 
have been used as an indication of blockage. 
The 
by the number of special offerings and sec 
distributions of the New York 
Exchange, effective in Thomas 
A. Standish, cited The discounts 
allowed for blockage have varied. 


stoc k, discount 


closing exchange, 


activity of such market, as shown 
ondary 
Stock Was 


above. 


For the appraiser, but very definitely not 
for the 
cerned 


the valuation work con- 
aforementioned “quoted” 


securities is simple and, of course, applicable 


attorney, 
with the 


generally to blockage only. 


““Unquoted"’ Closely Held Stocks: 

General Considerations 

determine the fair 
market value of the stock at the specific 
Time is an essential element. A study 


The appraiser must 


time. 
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of the price investors are willing to pay 
for quoted stocks at the time, considering 
the industry, earnings, dividends, manage- 
, is the frame on which the valua 
tion structure is built. 


is competitive and, as shown by Exhibit A, 


ment, etc 
Investment money 
investors have 
\\ ould 


in the past ten been 
willing to pay yield 
only 3.78 per cent in 1956, compared with 
a 7.35 per cent yield in 1951. The extreme 
in prices of Standard & Poor's index of 480 
showed a decline trom 
1929, to about 40 
years late 


years, 


prices which 


common stocks 


around in October, 


23 
in May, 1932—2™% 


\ knowledge of the financial conditions 
at the 


spe cific stock 


time in is applied to the 
to be 
technicalities, etc 
formula any 
than can the values of 
My appraisal of over 50 closely 
held stocks in the past 25 years presented 


question 
Che weight given the 


Various tactors, cannot 


be determined by more exactly 
stocks listed on the 


exchanges. 


50 special problems, even though some were 
in the same industry. 


Use of Rev. Rul. 54-77 as a Review 


Section 2. Background and definitions. 
his ruling was the first to consider in any 
detail the problem of valuation of closely 
held stocks 


theoretical 


It reflects practical rather than 
knowledge. It omits considera 
tion of blockage allowance and other aspects 
favorable to the 
reflects the government's 


tionable items. 


taxpayer and, naturally, 


side of all ques 


The definition of fair market value now 


reters to the decisions regarding an 


“informed 


court 


buyer and_ seller.” However, 


there is still no clarification as to whether 


the “fair” means a “fair market” or a “fair 


value.” The Commissioner has usually con 


tended that only a “fair market” 


sary, but the 


Was neces 


courts have generally ruled 


that “fair value” 





is the proper criterion 


Section 3. 
stated that the 
value, 


Approach to valuation.—It is 
determination of fair market 
being a question of fact, will depend 
on the circumstances in each case, that no 
formula can be devised applicable to various 
tax valua 
should be 


issues arising in estate and gift 
tion that 
given to change of general economic condi 
tions and to how the 
future at the required date of 
While the fundamental import 
ance of the question of timing is recognized 


cases, consideration 


investment public 
regards the 
appraisal. 


by even the least experienced investor, it is 
often ignored in such theoretical statements 
as one type of business being worth X times 
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EXHIBIT A 


Industrial Stocks Used in 
Standard & Poor's Stock Price Index 
Price-Earnings 
March 31, Ratio 
947 $11.24 
O48 &. 36 


1949 


Yield ° 


6.09 
6.94 
724 
9.97 


10.15 


mast 6 


int 





“Ibo > 
eS 


~ 
yw 


+ 
rh 


1 Price-earnings ratio 31 closing price 
divided by 1956 earnings 

* Yield: Dividends for fiscal year ending March 
31, divided by March 31 closing price 


rth times earn 
ie financial 
ratios and 


day to day 


triple over the years 


the date is 


“the value ot 


ain tuture 1s 


Section 4. Factors to consider.—A glance 


Standard & Poor's Stock Guide, or othe! 


stock guid Which are the handbooks o 


| | 
Investors, \\ he practical importance ot 


considered: type of bus 
ts ile De 


the facto 


1 
l 
] 


ness, dividend recoré 
capitaliz 


stock 


} 


the financial condition 
the book value 


much 


is importar 
importance and, 
power and dividend 


book 


Che book value of a stock 


earning 


ity are important value has littl 


any significance 


generally results in cost less depreciation, 


Closely Held Stocks 


plus undistributed profits. For a concern 


which is currently showing a loss and has 
poor tuture 


book value might be realized on liquidation 


prospects, only a fraction ot 


For a profitable concern with good 


going 
tl lacement cost might 


future prospects, ie re 


I 
present many times depreciated cost, and 
I 


he book could 
| 


han the market value 


value pS «< msiderably less 


+ 
t 


assets consist largely of readily 


W here 
] 


1 ] 1 
marketable and assets, book 


replace ible 
nts approximate market value 
can enforce liquidation; 
corporation does not 


ot less importance 


of time compared to book 
May, 
fifth 


showed 


vy the ! In 


selling one 


specih¢ 

ular indus 

s were selling 

ind 150 per cent ot 


Exhibit C on 


tvpes o 
tv pe I ce 


Probably tl 


Value?” 


t 


}00k 


published in th , 1955 issue o 


] he ] urnal Chis al ticle 
concludes that no nti and compre 
] definition value exists 


Icnsive 

In any case, as was mor ully detailed 
in “Federal Estate Tax Valuation of Family 
Corporation Stock,” 28 Taxes—The Tax 
Vagazine 1031 (November, 1950), book value 


is generally . ica 1 this 


articie, 


Wes < pt 
to Atchison would indi 
of about $1,134, comp: 


market price of about 





the New 


February, 


The Exchange, published by 
York Stock the 
1955 issue contained an article entitled “How 
Important Is Book Value.” A _ study of 
1,053 listed common stocks was made, with 
the details shown for 25 of the largest com 
above book 
No stocks were selling at 
$2 per cent of the 1,053 stocks 

above, 58 


Exchange, in 


panies selling value and 25 


selling be low 
be ok valu 
were selling below, 


per cent 


book value 


50 stocks shown, of the in- 
Armour & Company was 
selling at 32 per cent of book value; I. B. M. 
at 688 per cent of book value. The 25 stocks 
below book the fol- 
distribution 


Among the 


dustrial stocks 


selling value showed 


lowing 


Per Cent Below Book Value 
91—110 
81— 90 
71 80 
61 70 
51 60 
41 50 
31 10 
21 30 
ll 20 
] 10 


NOS tO HUN Wee 


? 


Thus, 17 of the 25, 
selling at less than one half of book value. 
Of the 25 stocks selling above book value, 


or O68 per cent, were 


12, or practically one half, were selling at 


EXHIBIT B 


Statistical Comparisons of Ten Stocks Having Largest Dollar Sales in 1956 


Yield March 31 


1957 
5.1% 
5.6 4.6 
2.6 4.1 
4] 5.3 
¢ 3. 


1947 
5.4% 
6.0 
4.7 


1956 
he ee 49% 
Jethlehem Steel 
sJoeing Aircraft 
Chrysler 
Du Pont 
General Dynamics 
General Motors 


3 
R : 
5 

Stand. Oil (N. J.) 4. 
5 
5: 
4. 


: 
» 

> 
J. 
9 

»° 
dd. 
+46 

5 


U. S. Steel 

Westing Elec. 

Average of 10 stocks 

Average of Standard & 
Poor’s industrials 4.2 3.8 


¢ > 2 2 ¢ 


be 


index 


Ratio of Market Price, March 31 


To “15” Weighted 
Five-Year Average 
Earnings Ending 
December 31 

195 1955 1946 
15.9 17.6 
11.6 te f 
10.4 6.6 

06 14 8) 
33.0 26.5 
15.9 4.4 
15.1 19.2 
18.6 12.1 
13.8 14.1 
15.4 14.6 
15.9 13.8 


To Book Value 
December 31 
1956 1946 
] Lz 
1: ie 
6 
Es 


1955 


Ley) ow onm + lv 
o th 
wy Oh + bo 


w 


ee OO Oe a on 
— eh oo 


wi Ww B&B UI Ww 


So w 
v 


13.4* 11.2 


15" Weighted Five-Year Average Earnings 


iad 45° 
Weighted 
Average 


za 
Ne) 


Earned per 
Share 
1952 $ ; 
1953 

1954 

1955 


1956 


une wie 


Total $1 15 

Average $ 

1 Electric Boat Company in 1946. 

2 Not comparable. 

8 Excludes 1956 earnings because of strike. 
*To current year’s earnings. 
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April, 


1958 e@ 


“15” 
Weighted 

Average 
<A $1 
a 4 
3 


Earned per 
Share 


9 
16 


x 4 
‘ 25 


‘8 


15 
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EXHIBIT C 


Statistical Comparison of 11 Steel Stocks Used in Standard & Poor's Price Index 
Yield March 31 Ratio of Market Price, March 31 
To Book 


P Value 
Fiz e-} ear Average Dex ember 
Earnings Ending: 
1957 1956 1947 1956 1955 
Armco 5.4% 4.3% 3.8% 11.1 12.9 
Bethlehem 5.6 4.6 6.6 LR 11.6 
Colorado Fuel ] 6 3.8 i 10.0 
Crucible Ke 5. 
Inland 
Jones & Laughlin 
National 
Republic 
United States Steel 
W he eling 
Youngstown Sheet and 
Tube 


Average 11 companies 


mw 


Jr ¢ wn 


+ va 
NM +h WV 


va 


/ 


' Based on prior years’ payments 
? Includes extras 
* Ten companies 


more than double book value. These fig- fifteenth 
ures reflect pure chance rather than any teenths or 
relationship between book value and mat teenths or 20 per cen 


ket value or 26.7 per cent and 


101(d). “The earning capacity of the com For a stock \ 
pany.”—This, of urse, is the main element per share beginni 
of valuatio capacity being measured age would sh 
largely by le earnings record and tl declined from 
future busin outlook. Where the : would show 
being valued represents a minority, the both cases wou 
dividend record and outlook are the only viously be a dist 
other important factors. Where majority The “15” 
control exists, only the earnings are of but in a sp 
major importance since the dividends, within time, a mor 
limits, can be paid out if earned, at the determined 
discretion of the owners. Exhibits B 


Exhibit B shows the earnings records of | the importance 


the ten stocks having the largest dollar sales and the reason 


in 1956. ‘To emphasize the importance of values to which 
recent earnings and the trend of earnings, attention. Even ds used, 
I have used a five-year average based on as well as variation i pe of business, 
multiplying current earnings by five, previ- management and outlook, m: 1r varia 
ld 


ous year earnings by four, ete., giving a tions in price-earni atios and yields, but 


weight of only one to the earnings of five’ the basic relationshi lear. Sometimes 
years ago. The total weight, or sum of the reasons are obviou I 31, 
one, two, three, four and five, is 15, by 1956, du Pont 

which the sum of the multiplications is 1955 earn 
divided. I have used this figure as a title about one 
of the method—the “15” weighted five-year included o 
average earnings. In considering the five the share 
years ending 1956, this counts 1952 as one as du Pont 


Closely Held Stocks 





manufacturing products, the 
earnings ratio would be comparatively high 
even if no dividends were included. 


new price- 


On March 31, 1957, the date representing 
the time at 1956 earnings 
were available, excluding du Pont, the stock 


which records 
price compared to 
five-year earnings was General Dynamics, 
with an 18.3 ratio. To attempt to value this 
company—considering the years of unfilled 


selling at the highest 


the atomic submarine and warplane 
would be quite difficult. In any 
it would never be used as a compari- 
son. The next highest ratio was Standard 
Oil (New Jersey) at 16.1. The 
on March 31, 1957, 
that 
that the 1 rket price 


orders, 
business 


case, 


oil situation 
with the fact 
publicly stating 


together 


some brokers 


were 
line with 
may be some explanation, 
that the 16.1 
from the 


an & per 


Was out ol 
other oil stocks, 
although the fact 
13 r 


compares 


ratio was a 
nt decline 


‘ previous year, 
] ‘ 


cent 
average of the ten stocks shown in Exhibit 
B, indicated a more 

I ratio of 16.1 compared 


igh price-eat nes 


to the 14.6 average 


lead 
While 


steel 


In Exhibit C only statistics for the 


ing steel company stocks are shown 


all the companies were engaged in the 
company which largely makes 
could individual 
boom compared to an integrated company 


like United States Steel 


business, a 


plates for ships have an 


showed the highest 
11.8 on March 31, 
10.2 average, and was also 
same date in 1956 and 1947. 
selling at the lowest 
the period 
ieeling, with a 7.7 ratio in 
t W hile 


to the 10.2 


This company price 

earnings ratio ot 

compared to a 

the leader on the 
' 


Che steel stock price- 


earnings 


ratio consistently, for 
shown, was WI] 
1957 « | 


smaller differences in price-earnings ratios 


mpare average 


explainable, any 
would make 


are not so readily invest 


obvious 


United 


ment advisory service 
the reasons for the difference in 
States Steel and Wheeling 


‘ 


f0l(e). “The dividend-paying capacity.” 

For majority control, actual dividend rate 
is not important, as earnings and cash po- 
sition will indicate possible future dividends 
inter- 


Actually, investors are not so much 


ested in the “capacity” as in the present 
and the outlook for future divi 
dends. Where an industry has 
paid out 50 per cent of earnings and a 
specific company is only paying out 25 pet 
cent, investors will expect a future increase, 
current yield will be subnormal. 
Theoretically, the investor might consider 
paid out as 


dividend 
generally 


so the 


the earnings not dividends 


264 April, 


decline lor the 


permanent reason for the 


1957, 


1958 @ 


worth as much to him as an additional in- 
vestment dividend 
generally measure of the 


However, the rate is 
accepted as a 
expectations of management. 


Exhibit B shows Boeing Aircraft with 
the lowest yield of 2.6 per cent on March 
$i, 1937, with 4.5 per cent for 
the average of the ten stocks. This yield 
was dividends of $1.25 in 1956, 
which compared to the “15” five- 
vear earnings of $4.34, indicating that less 
than 29 per cent of the earnings were being 
paid out as dividends Bethlehem Steel 
showed the highest yield of 5.6 per cent 
1956 dividends of $2.125 (on new 
his compares to the “15” average 
5 


compared 


based on 
average 


based on 
stock). 
five-Vvear 


earnings of $5.73, or 57 per cent 
Bethlehem 
proportion as Boeing, 


half or 2.8 


cent for 


of earnings being paid out. Ii 
paid out the 
the vield 


per cent, 


Same 


about one 


compared to 2.6 per 


would be 


ing An investor naturally might expect 


ing’s rate to increase substantially, while 


Bethlehem rate might easily be reduced 


$01(f). “Goodwall.’—By good will, in one 


sense, Is meant which 
high compared to book value 


earnings appeal 
Sometimes 
valuation purposes, it is an 
attempt to explain away a ridiculously low 
book value, by introducing the 


will” and filling in a figure which will make 


tor estate tax 


words “good 
the total adjusted book value more in line 
with the 
dividends 
“bad 


where 


and 
words 


values indicated by earnings 


some reason, the 


introduced, but 


For 
will” 
book 
based on 
would make 
The other 
a build-up of 
applicable to 


have never been 
is excessive compared to 
and dividends, 


“bad will” just 


value 
a value earnings 
the same logic 
“good 


as effective 
will,” 


sense ot 


meaning trade name, 


ete., is rarely closely held 


stocks. 


good 
usual estate or gilt tax 


There are proper applications ot 
will, but not in the 
valuation As a practical 
the book value is considerably below the 
value indicated by earnings, it is best for 


the appraiser to go along with the fiction. 


measure, W here 


He can at least use a court-approved for- 
mula favorable to his client may be 
Leaving out good will may result 
in the introduction by the 
some extreme figure 


4$01(h). “The market price of stocks of 
corporations engaged in the same or a similar 
line of business listed on an ex 
change.”—The “listed on the ex- 
change” should be ignored. For example, 
the market for bank and insurance stocks 
is not a listed exchange, but represents fair 
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accepted 
government ot! 


which are 
limitation 





market value to a far greater extent than 


all the stocks on some exchanges and many 
on the New York Stock The 
true of many mutual investment 
Many industrial stocks also 
have a large enough over-the-counter mar 


Exchange. 
same is 
trust 


stocks 


ket to represent fair market value. 
The 
time 


market conditions at the 
the market 
particular gives the fundamental basis for 


held 


study of 
and for similar stocks in 
the valuation of any 
stock. The appraiser is not in the position 
of an investment consultant attempts 
to determine the best investments at the 


spe cific close ly 
who 


price based on the future outlook 


roy 


Che appraiser is concerned only with what 


a willing buyer and seller would agree to b 


a fair price at a specific time, and the best 


clue to this is what investors are paying 


these particular 
and dividends 


at the time for stocks in 


industries, considering earnings 
indic ite 


1 
specin¢c Stock 


In this connect on, research will 


the best estimate of what the 


would sell tor, considering what othet 


stocks are selling for on an active market 


But since ther will be no such active 


market for the specific stock, a discount 


ap} lied 


! must be 
Chis discount varies, but usually is in the 


for lack ot marketability 


> 


range ot 10 per cent to 25 per cent 


accorded 
that 


consideration in 


Section 5. 
various factors. 
the primary 


Emphasis to be 
Here it is indicated 
hich sell products or services 


while value 


is appli 
corpora 


asset 


l or family } 


olding 


However, where minority interest 


discoun up to 40 per cent have 


d | the 


eXIsts, 


been allowe courts 


Capitalization rates. The 
only 


Section 6. 


proper rate can be determined by a 


study of market values at the time 


Section 7. Average of factors. This 
properly points out the fact that no purpose 
taking an average of the 


book 


4 1 
is served by values 


indicated by values, earnings and 


dividends 


Section 8. Restrictive agreements.—This 


deals with stocks which may not be freely 


disposed ot 


Summary and Practical Applications 


(1) Stocks actively traded Use average 
of high and low bid and asked—per estate 
tax return, block valued is 
large compared to trading 


unless being 


(2) Stocks representing control and readily 
liquidated: Use book value adjusted to re 
flect current market values. 


Closely Held Stocks 


(3) Stocks representing minority but readily 
liquidated: See (2) determine 
at what discount from liquidating value sucl 
quoted stocks are selling 


abov e. but 


(4) Stocks representing large block com 
pared to amount being traded: Study court 
approved blockage cases and chart showing 
prices and sales for the year prior and sub- 
sequent, etc. 


(5) Other held stocks 


enced appraiser is necessary unless the total 


closely Experi 


value is insignificant taxwise 


lhe aforementioned is an attempt to indi 


way the problem involved 
held Only 


many years | 


cate in a general 


In appraising closely stocks 


actual experience ot develo 


the many aspects not considered here 


Othcers of the 


itt 


its accountants su raiser wit 


information he determines to applicable 
\ report 1s submitted and a conference held 


When the 


vernment 


with the estate tax department 
Bes 
west Value 


been determined, tl attorney 


ac ceptable to h ge 
reviews 


-all estate Since any 


recourse to the I al ti reopens all 
items in the re 


rhe 


involved in 


sidered attorney 
the costs 
the Tax Court or 

appraiser of the cl 


only advise the 


sely h 
) 
i 


probable 


after which the procedure is entirely in the 


judgment of the and his client 


In actual trial, results 


iften depend more 
m the } 


expertness of counsel than on the 
} 


expertness of the appraiser-witness 


n some cases the values determined by 
the | below 


he court 


what 


lave been siderably 


many appt I Ww uld 


consider tar 
market value 
depending on exceptior 
direction by expert ¢ 
in this writer's 
valuations of 


sicle rably above 


It is impossible 
tical compromise 
based on 


euesswi 


ment figure. In 


by the writer, a compr 


ove! 
was agreed upon witl 
technical staff Unfort 
that 

fair or that the client was c 
fied, but that 
counsel it was preterable t 
to the 


not mean the settlement 

ympletely sat 
only in the judgment 
» further reco 
technical staff or the courts 


[The End] 
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HOW THE ESTATE TAX APPLIES TO INTER VIVOS TRUSTS 
FOR MINORS—Continued from page 243 


minority without more, no estate tax prob- 
lems should be raised. 


Code Section 2037 reflects one change 
from effect of 
Irom a 


prior law which has the 
removing the threat of estate tax 
transter in trust which, although providing 
for accumulation, contains a further proviso 
that the trustee 


powel! to 
th 


shall nevertheless have the 
distribute or apply 
e benefit of the minor child at or after the 
death of the ' 


income tor 
grantor. The reason for such 
that the grantor 
accumulation so long as he 
able to 


like 


is willing 


proviso may be 
t 


provide for 
is alive and, therefore, probably 
child, but that he might 
permit the trustees to apply 
support after he 


imcome or 


support his 
to require or 
income for has died, if no 
adverse 


would 


estate tax consequences 


attach. Such a proviso now is safe 


not only tor income tax purposes but also 


for estate tax purposes. 


Under Section 2037, the mere fact 
that enjoyment of property 
cannot be obtained except by surviving the 
decedent is not sufficient to cause a prop- 
erty interest to be includable in the gross 
The requires that the 
decedent have retained a 5 per cent rever- 
interest in the property. 


( ‘ode 


possession or 


estate section also 


sSionary 


This requirement of a reversionary 
interest removes the danger, existing under 
prior law, in the use of any proviso, attached 
to a provision for accumulation of income, 
requiring or permitting the trustees to apply 
income for support after the 
died 


new 


grantor has 


Conclusion 


The 1954 Code has removed some of the 
traps unwittingly created under prior law. 
lf the Internal Revenue Service should 
spring some of the remaining traps, the 
resulting outcry of the innocent and misled 
victims should very soon lead to retroactive 
amendment of the Code, just as did the 
Supreme Stuart 
and 


decisions in the 
both cited 


Court’s 


Spiegel cases, above. 


It is the custom in articles on tax law 


to include in the conclusion a plea or de- 
Not be- 
because of the 
demonstrated need for such 
legislation in the trusts for the 
benefit of dependents, this conclusion also 
must 


mand for amendatory legislation 
custom but 
striking 


cause of such 


and 
case of 


requests amendatory legislation. It 
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now be obvious that trusts for the benefit of 
dependents present peculiar problems which 
cannot be covered by general tax provisions 
Specific estate tax required 
with respect thereto, just as was required 
in the case of the income tax law 


legislation is 


In the meantime, recommendations must 
be made to trust draftsmen working under 
the current law. Subject to the over-all 
condition that what is done must conform 
to the desires and purposes of the grantor, 
the following recommendations are made 
It is that the retain no 
power with respect to income of a trust fot 
the benefit of his minor child. If he desires 
to be a trustee, it 1s advisable that there be 
should be lodged 


It is not neces- 


important grantor 


a cotrustee, in whom alone 
the power over the income 
sary that the cotrustee should be adversely 
interested, but it is always preferable that 
substantial adverse interest for 
Where it is desired that the 
to the minor during 


he have a 
tax purposes. 
income be distributed 
his minority, it is advisable if the 
grantor as trustee shares in the power and 
duty to make distribution, that the trust 
instrument specifically declare that the pay- 


quite 


benefit of any of the benefi- 
ciaries of any income of the trust is not 
intended to be nor shall any such payment 
be made in lieu or in discharge of any 
parental obligation of the grantor. It 1s 
advisable that such provision be inserted 
in the trust instrument, where the 
grantor does not share in the power to 
make distribution of income, and also where 
granted 


ment for the 


even 


trustees other than the grantor are 
the discretionary power to accumulate or 
distribute income. Perhaps most preferable 
from the tax viewpoint is a provision for 
straight accumulation during minority and 
so long as the grantor remains alive. Equity 
will not in any event let a minor child 
starve if he is a trust beneficiary. (See | 
Restatement, Trusts, Section 168a; New 
York Personal Property Section 17.) 
Even in such case it can do no harm to have 
the trust declare that the pay- 
ment for the benefit of bene- 
ficiaries of any trust income is not intended 


Law 


instrument 
any of the 


to discharge the grantor’s parental obliga- 
tion Finally, after all have 
taken for 
trust draftsman should consult, and test the 
instrument under, the 


precautions 


been estate tax purposes, the 


tax provi- 


[The End] 


income 
sions of the Code, 
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Tax Problems in Real Estate 
By REINHOLD GROH 


Many holders of unimproved real property have recently been 

subdividing this property. Also, the numerous toll road programs are bisecting 
otherwise desirable farm property and, in some instances, making it 

unsuitable for farming operations. Proximity of the highway brings the city 
that much closer to this property and eventually will result in its 

subdivision. This article is based on a speech delivered recently at the 
Business Men's Tax Conference, jointly sponsored by the Illinois Society of 
Certified Public Accountants and the Illinois State Chamber of Commerce. 


are Y)UGH the problems of the in- capital asset, as | 
f vestor in real estate and those of th property held by 
subdivider are many and varied, this article sale to custome 
will be limited to the income tax problems us trade or busin 


ssses trom sales or 


j 
; 
inherent in the sale or exchange of sub- | 


divided real estate by the investor, with estate which had been 
particular emphasis on Section 1237 of the payer for investmen 


Code. gains or losses 


Since the method of taxation of a gain However, in those cases where 

or loss from the sale or exchange of real payer who holds unimproved real estate for 
property depends on the purpose for which investment decides to subdivide the prop 
the property was held immediately prior to Tt) in order to obtain the maximum gain 
the sale,’ it is necessary for us first to from its sale, tl uestion immediately 
ascertain when real estate is a capital asset. @ftses as whet! he has ceased to be an 

investor and has become a deal os unless he 
e condition f Section 1237, 


especially where tl av I 1d to 


Section 1221 of the Code very generally wa \ 
: : Spee ? Satisnes tl 
defines a capital asset as being “property 
~ he ae ee . 
held by the caxpayer, but pecifically ex perform the nece ary advertising and sell- 
cludes among other items “property held by ino operations hit 

the taxpayer primarily for sale to customers — Jicensed dealer 


in the ordinary course of his trade or busi- yen where the 
ness” or “real property used in his trade  gealer. it is possibl 
r busine Thus, by definition, real with respect t 


S » he deal for s > “usto 
estate held by a dealer for sale to customers considered as 


in the ordinary course of trade or business withstanding 
not a capital asset, and any gain from jy some othet 


its sale or exchange would be taxed as majo; part 


ordinary income. As to the other exclusion, Stone Tracy 

“real property used in a trade or business,” the Supreme 

although specifically excluded as a capital the following ¢ 
asset under Section 1221, is treated as a very comprel rm and embraces 
capital asset where it satisfies the condi everything about which < rson can be 
tions under Section 1231. Then it can be employed “Tha hich occupies the 
generally stated that all real estate is either time, attention, and labor of men for the 


a capital asset, or may be treated as a_ purpose of a livelil 


1 1954 Code Sec. 1221 > Welch v. Solomon, 38-2 re § 9500, 99 F. (2d) 
Oliver v. Commissioner, 43-2 ustc § 9641, 138 411 (CA-9) 
F. (2d) 910 (CA-4). 
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The author is a certified public 
accountant and a partner in the firm 
of Groh, Gough & Company, Chicago. 


The Ninth Circuit has held, prior to Sec 
tion 1237 of the 1954 Code, that even though 
a taxpayer may have held unimproved real 
property for purposes, regard 
less of how acquired and regardless of the 
length of time held, as soon as the taxpayer 
engaged in subdividing operations, the prop 
erty subdivided became “property held by 
the taxpayer primarily for sale to customers 
in the 


investment 


ordinary course of his trade or busi- 
Ehrman v. Commissioner, 41-2 
120 F. (2d) 607 (CA-9), the 
inherited an extensive tract of 
their father and sold it to a com 
subdivided it 
and then defaulted on its purchase 


ness.” In 
ustc J 9537, 
taxpayers 
land 


pany 


trom 


which into lots for sale 
There 
upon, the taxpayers reacquired the land and 
da sales agent w! 
ber of lots for 
years in order to liquidate their inheritance. 
held that the profits on the 
were taxable as ordinary 


Che court 


engage o sold a large num 


them in the course of several 
It was trans- 
actions income 


and not as capital gains.‘ said 


their briefs that 
should not be held to have been in the 


trade o1 


“Taxpayers suggest in 
they 
real estate subdivision 
of the fact that they were forced 
into the position by reason of the condition 
of the property when it 
them 


business of 


because 


vas reacquired by 
They refer to the property as 
having been acquired by them in a ‘dam- 
aged’ state. We fail to see that the reasons 
behind a person’s entering into a business 
whether it is to make money or whether it 
is to liquidate 
question of 
sulting from 
capital 


should be determinative of the 
whether or not the 

sales are ordinary gains or 

The sole question ts—were the 
taxpayers in the business of subdividing real 
estate? If they then it seems indts- 
putable that the property sold falls within the 
exception in the definition of capital assets in 
the statute that is, that it constituted 
‘property held by the taxpayer primarily for 
sale to customers in the ordinary course of his 
trade or business’.” 


gains re- 
gains 


Were, 


(Italics supplied.) 


eligible for 
capital gains benefits becomes a prima-facie 
dealer subject to ordinary income rates. If 
he sells the unit without 


Thus, an investor otherwise 


tract as a sub- 

* See also, Richards v. Commissioner, 36-1 ust« 
§ 9092, 81 F. (2d) 369 (CA-9): Snell v. Commis- 
sioner, 38-2 ustc § 9417, 97 F. (2d) 891 (CA-5); 
Welch v. Solomon, cited at footnote 3. 
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dividing it, he is entitled to capital gains 
benefits. On the hand, if he sub- 
divides the tract in order to improve his 
gain possibilities or to facilitate the 
thereof, he loses his right to capital gains 
treatment,’ unless he qualifies under Section 


1237. 


other 


sale 


Realizing the apparent inequities in such 
treatment of the true unim- 
proved real estate, Congress enacted Sec- 
tion 1237 of the 1954 Internal 
Code. The effect of this section is to pro- 
vide for capital gains treatment, under cer- 
tain conditions, of gains from sales or ex- 
subdivided real estate by the 
investor-type taxpayer. The House Ways 
and Means Committee report has this to 
say about the purpose of Section 1237." 


investor in 


Revenue 


changes of 


‘At present, an individual who subdivides 
real property held for investment 
is likely to be held a dealer and subjected to 
income tax entire 


purl p< ses 


rates on the 
individual 
may 


ordinary 
long-term 
holding real property for 
find that the way to dispose of it at 
a reasonable price is to subdivide it into lots 


gain However, an 
investment 


only 


“The committee adopted a which 


permits a 


provision 


taxpayer subdividing real estate 
under special circumstances to report long 
term capital gains on the sales of lots as 
capital gains.” 

Nowhere, Section 
finally enacted is there mention made that 
the gains from 
divided property will be considered as gains 
from the sale of a capital asset. The 


merely states that subdivided property 


however, in 1237 as 


sales or exchanges of sub 
law 
which 
otherwise satisfies the requirements of Sec- 
tion 1237 “shall not be deemed to be held 
primarily for sale to customers in the ordi- 
nary course of trade or business.” Recalling 
our definition of a capital asset, we will re- 
member that “property held by the tax- 
payer primarily for sale to customers in the 
ordinary trade or business” 
was specifically excluded from the defini 


course of his 


tion of a capital asset.’ Section 1237 merely 
removes this exclusion, thereby qualifying 
as a capital asset subdivided property which 
otherwise 


meets its conditions, 


A “tract” of land for the purposes of 
Section 1237 means either a single piece of 
real property or two or more pieces if they 
were contiguous at any time while held by 
the taxpayer, or if they would 


have been 


5 Alexander Weil, CCH Dec. 13,973(M), 3 TCM 
3 TC 


528; J. O. Chapman, CCH Dec, 14,005(M), : 
604. 
®*H. Rept. 1337, 83d Cong., 2d Sess., 
* 1954 Code Sec. 1221(1) 
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contiguous except for the interposition of a 


road, street, railroad, stream or simuilat 


property. Properties are contiguous if their 


boundaries meet at one or more points 


The “tract” of land need not have been 


acquired by the taxpayer by a single deed; 


been assembled by 


a period of time 


the same may have 


several acquisitions ove 
and may be held by the taxpayer separately, 
jointly, as a partner or in any combination 
of such forms of ownership.* 

Where its 
237 applies to sales or 
divided property by individuals after De- 
1953. As 1955, it 


applies to 


conditions are met, Section 


exchanges of sub- 
cember 31, amended in 
attet 


share 


also corporate 


1954. but 


older directly or indirectly holds real property 


taxpayers 


December 31, only if no 


. and 
through the 


ir sale to customers in his business 


if the property was acquired 


foreclosure of a len on the property whicl 


secured the payment of an indebtedness to 


the corporation r to a creditor of the 
| 


corporation who has transferred the tore 


rporation in exchange 


for all of its stock and other 


the c 


closure bid to 
consideration 
Such a corporation for convenience will be 


referred t in the remainder of 


cu as an “eligible corporation 


le nce 


substantial evic 
will not be 


dealer holding 


If there 1 thet 
to the contrary, a taxpayer 
considered a real estate sub- 
primarily for 


he has subdivided the tract 


divided property sale to cus 


tomers because 


into lots or parcels and engaged in ad 


vertising, promotion, selling activities or the 


sales agents in connection with the 


use ol 


sale of lots in the subdivision 


On the other hand, if the taxpayer has 


previously or in the same year engaged in 


real held 


for sale, principally to customers in a trade 


selling estate, or has real estate 


or business, or has engaged in other sub 


dividing activities primarily for sale in his 
estate 
selling othe 
will be 
in determining the put 
held the sub 


other real estate 


business, or has a permanent real 


ottice which he could use in 


real property, such other activities 


taken into account 


which the 


pose tor 


| taxpayel 


divided property and any 


that the existence 


following conditions in 


Che regulations state 


of only one of the 


the year in question would not be con 
sidered as substantial other evidence in de 
termining the taxpayer’s purpose in holding 


real property 


(1) holding a real estate dealer's license; 


1.1237-1(g)(1) 


’ Regs. Sec 
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(2) selling other real property which was 


clearly investment property; 


(3) acting as a salesman for a real estate 
dealer, but without any financial interest in 


the business; or 

vacant real 
selling 
whatsoever with respect to it 


(4) mere ownership of othet 


property without engaging mm any 


activity 


If more than one of these conditions 


exists, the circumstances may or may not 
constitute substantial evidence that the tax 
payer held real property for sale in his busi 
depending upon the particular facts 


ness, 
in each case, 


Che Commissioner’s regulations provide 


that if any condition under Section 1237 is 
not met, then its provisions will not apply 
in determining whether real 
held by the 


is business 


property 1S 
primarily for sale in 
hand, the 


been con 


taxpayel 
If, on tl other 


real estate sold would not have 


] 


sidered real property held primarily for sale 
in business without regard to Section 1237, 


then the rules of that section do not apply 


Thus, the Commissioner may at any time 


conclude from convincing idence that the 


taxpayer held the rez 
investment. Furthermore, 
sold 
business, for example, a subdivision of part 
nd 


Was real property 


of the taxpayer’s farm, a as such entitled 


to capital gains benefits under Section 1231, 
then the rules of Section 1231 would govern 


27 


and Section 1237 u : no application 
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Section 1237 applies gains; it has 


no application to losses. 
Section 1237 


taxpayer must meet three 


In order to qualify for 
benefits, the 


conditions 


basic 
(1) He cannot have held any part 
tract at any time previously tor sal 
ordinary course of 
the year of sale held 


sale to customers; 
(2) He 


ments on the tract which substar 


the | sold; al 


cannot make st tantia 


crease the value ot 


(3) He 


for tive 


must have 


vears unless he 


If any one of these bas 


met, Section 1237 will n 
1237 


taxpayvel 


Section apply in 
held the 


busi- 


The principles of 
determining whether the 
lot or 
ness in a prior year, 


1237 


tract primarily for sale in his 
whether or not Section 


was effective for prior year. In 





’ sale takes place after 
ber 31, 3, in the case of an indi- 
vidual, or after December 31, 1954, in the 
“eligible” corporation, the pur- 
the property sold was held 
prior to such 


Decem 
ase OF an 

which 
years will be deter- 
mined by applying the provisions of Section 
1237. On the other hand, Section 1237 will 
not apply in determining the 
which the taxpayer holds other real prop- 
erty in the year of sale of subdivided property 


purpose for 


For the purpose of determining 
le taxpayer held the property sold or holds 
for sale to customers in 


real property 


his business, he will be considered as hold- 
ing property which he owns individually, 
jointly or as a member of a partnership 
He will not be considered as holding prop 
erty owned by members of his family, an 


estate a corporation, except that 


tl gible” corporate tax 
held by a 


rporation or the property held by 


e ¢: fan “eli 
property shareholder 

of the ¢ 
another corporation in which such share- 
holder owns a controlling interest will be 
“eligible” 


attributed to otherwise cor- 


which a prior owner held 
his activities, are imma- 
indicate the 
+1 


the taxpayer has held the 


extent they 


is connection, the regula- 
in which a dealer in 

1 tract of 
he ordinary course of his 
tt having 


land for sale 


sold it made a gift 
The son, it is pointed out, 
for the benefits of 
there evidence to 
will be held as holding the 
| 


Section 
because, being no 
contrary, he 


rty for the same purpose as his father. 


\ny improvement made by the taxpayer 


substantially enhances the value of 
sold will preclude the application of 
1237. In order for the improvement 
as being substantial, it 
value of the lot by more 

then all relevant 


and 
1 to determine 


tactors must ¢ considered 
whether, under such circumstances, the in 
crease is substantial. The 
the following improvements as 


shopping centers, ¢ ther 


regulations cite 


being sub- 
stantial in character 
ial or residential buildings, and the 
utili- 


electric 


commerce 


installation of hard-surface roads or 


such as sewers, water, gas or 
Conversely, the following improve 

® Regs. Sec. 1.1237-1(b) (3). 

” Regs. Sec. 1.1237-1(c) (5) 

1 Regs. Sec. 1.1237-1(c) (5) (ii) 
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whether 
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substantial: a 
used as a field office, 
leveling and 
construction 
roads, in- 


held not to be 
structure 
filling, 
operations, 


ments are 
temporary 
draining, 

and the 
all-weather 


cluding gravel roads where required by the 


surveying, 
clearing 
of minimum access 


climate.” 


If, however, all of the following conditions 
are met, improvements of an otherwise sub 
stantial character will not be considered as 


being substantial :” 


(1) The 
for ten years 
elapse, whether or not the 
herited the property. 

(2) The 
building or 


drainage 


taxpayer has held the property 


The full ten-year period must 
taxpayer 1 


improvement consists of the 


installation of water, sewer o1 


acilities (either surface, subsur 


face or both), or roads, including hard-sur- 


tace roads, curbs al 1 gutters 


(3) The district director with whom the 


taxpayer must file his return is satisfied tha 


without 


t 
such improvement, lot sold 
| 


would not have brought the prevailing loca 


rice for similar building sites, as defined 


in the 


(4) The 


specified in the 


regulations.” 


under conditiot 


not to adju 


taxpayer elects, 
regulations, 
the basis of the lot sold or any other pro 
erty held by him for any part of the cost 
such attributable to 

} 


and not to deduct any part of such 


improvement such 


cost 


an expense. 


It appears to me that these stringent con- 


ms would have a rather strangling effect 


n any desire to have otherwise substantial 
improvements treated as not being substan 
tial, l 


accordingly 


unusual cases, and 


except in 
would 


very 
discourage such 


improvements or would render Section 1237 


either 


inapplicable. 


The last two of these conditions do n 
apply to a taxpayer, including an 
corporation, if the property in 
taxpayer through the fore 
closure of a lien thereon, and the 
closed secured the payment of an indebtedness 


the “eligible 


“eligible” 
question was 
acquired by the 
lien fore 
to the taxpayer or to * 
tion. In addition, if 80 pet 

the real property owned by 
through the 


corpora- 
cent or more o! 
such taxpayer 
foreclosure of 


Was acquire d 


such liens, then any property not so ac 
quired, but which is adjacent to such fore 


closed property, is not subject to the 


two restrictions. 


® Regs. Sec. 1.1237-1(c) (5) Ciii) 
™ Regs. Sec. 1.1237-1(c) (5) Gili) 
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In order to 


Where the conditions of Section taxpayer must 
1237 are met, the gain from the sale roperty sold 
of a subdivided lot or tract will hel 
be a capital gain, except that in the 

year in which the sixth lot or 

parcel is sold, and thereafter, 

5 per cent of the selling price of 

each lot or parcel, to the 

extent that it exceeds the expenses 

incurred in its sale or exchange, 

will be treated as ordinary income. 


to any improvements mad 
directly, he will be con P 
nuprovements 

sal 


Heretofore, 
, 
Ch are a capital asse 
1d sis a new st! 
descendants; a 
holds more than 


proressi1 
| ressl 


voting stock; a partner 
is a member; a lessee who 
vvements in lieu of rent; a fed 
local government or political 
he improvement in 

as a result of 
be capitalized ; 

make 
a contract 
taxpayer 


the grantor 


taxpayer s 


he effect 


uring 
improvements 


anced the 


improvements on 


then 


« 
‘I 


is not 

1237 sine 

deemed 
improvement 


% Regs. Sec. 1.1237-1(c) (2) Gil) 
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would otherwise be considered ordinary in- 
remainder of such 
should be applied to reduce 
portion of the the 
change which would otherwise be considered 
capital gain. No 
missible 


selling 
the 
sale or ex 


and 
expense 


come, any 


gain upon 


other treatment is per 


The provisions of this subsection may be 
illustrated by the following example: 


Assume the selling price of the sixth lot 
ot a tract is $10,000; the basis of the lot in 
the hands of the taxpayer is $5,000; and the 
expenses of sale are $750. The amount of 
realized by the taxpayer is $4,250, of 
which the amount of ordinary 
tributable to 


follows 


vain 


income at- 
the sale is zero, computed as 


Selling price $10,000 


Basis 5,000 


5,000 


Excess over basis $ 


5 per cent of selling price 
Expenses of sale 


\mount of gain realized treated 


as ordinary income 


Ixcess over basis 


5 per cent of selling price 


Kxcess of expenses over 5 per 
cent of selling price 


Amount of gain realized from 
sale of property not held for 
sale in 7 


ordinary course of 


n 


business $ 4,250 


From this example, it will be noticed that 
the application of the 5 per cent rule did not 
affect the amount of the gain eligible for 
capital treatment. The gain on the 
sale of the lot was $4,250, and even though 
the 5 per cent rule was applied, all of the 
gain resulted in capital gain. 


gains 


This same result will be obtained in the 
majority of cases where the selling activities 
ire conducted through a real estate broker 
ow dealer on 
mmended 


a commission basis. The rec- 
brokerage commis- 
sions‘in the Chicago area are 10 per cent 


real estate 


of the selling price on vacant property up 
to a selling price of $10,000, and 5 per cent 
on the excess, and a flat 5 per cent on farm 
property. Thus, it can be seen 
that the selling expenses under such condi- 
tions will be at least as high as the amount 


and acreage 


which will be considered as ordinary income 
through application of the 5 per cent rule, 
and since the selling expenses are applied 
to reduce the amount so 


272 


determined, no 


April, 
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portion of the gain will be taxed as ordinary 
income number of lots 
sold, that is, of course, only if Section 1237 
otherwise applies 


regardless of the 


Therefore, whenever the 
selling activities are to be conducted through 
a real estate broker or dealer on a 5 per cent 
the taxpayer 
need not be concerned about the application 
of the 5 per cent rule. The tax result will 
be the though this rule did not 
apply. 


or more commission basis, 


Same as 


However, in those cases where the tax 
payer intends to conduct the 
ties himself, or where the 
expenses are not expected to equal at least 
5 pel 
cent 


selling activi 


direct selling 
cent of the selling price, the 5 pel 
part ot 
shown by 


rule can result in taxation of 
as ordinary 


the following 


the gain income, as 


illustration 


as in Example 1, 


\ssume the same 
except that the expenses Ot sale of 
sixth lot $300. The amount of 
realized by the taxpayer is $4,700, of which 
attributable 


to the sale is $200, computed as follows: 


tacts 
such 
are gain 


the amount of ordinary income 


$10,000 
5,000 


Selling price 
Basis 
“xcess over basis 5.000 
$500 


300 


per cent of selling price 


~“xpenses of sale 


Amount of gain realized treated 
as ordinary income 


Excess over basis 
5 per cent of selling price 
Excess of expenses over 5 per 


cent of selling price 


\mount of gain realized from 
sale of not held 
for sale in ordinary course 
of business 


property 


$ 4,500 


nullified in 
where the 
through a real es- 
tate broker or dealer at the prevailing com- 
mission rate, just what is the significance 
of the 5 per cent rule? Furthermore, why 
was 5 per cent selected for this rule instead 


If the 5 per cent rule will be 
the majority of 
activities are conducted 


cases selling 


of 10 per cent or some other rate, and why 
are the selling offset against 
the amount determined by application of the 
5 per cent rule? It is my opinion that Congress 
was not completely convinced that 
taxpayers who subdivided real estate and 
then conducted their own selling activities 


(Continued on page 280) 
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Taxation 


of Damages and 
By CONRAD J. MOSS 


Recoveries 


Mr. Moss discusses tax questions arising out of settlement 

of litigation, and suggests steps the attorney can take to minimize the 

tax consequences of a judgment or of a settlement prior to judgment. 

This article was presented as a speech before the Los Angeles Bar Tax Committee, 
and is reprinted from The Los Angeles Daily Journal. The author 

is a member of the law firm of Thompson, Royston & Moss, Los Angeles. 


VERY JUDGMENT paid and 


4 settlement of litigation before judgment 


every 
raises tax How is the payment 

Is it deductible by 
In which taxable year must the 
parties? 


questions 
taxed to the recipient? 
the payor? 
transaction be reported by the 
his article provides answers to these ques- 
that the 
minimize the tax consequences 
prior to 


tions and 


can take to 


Suggests steps attorney 


ot a judgment or of a settlement 


judgment 


Basic Rule 
and other re 


treatment that 


The taxation ot damages 
coveries tollows the tax 
would have been accorded the underlying 


claim. Thus, if the amount sued for would 
have been income to the recipient had there 
been no litigation, then the payment of the 
judgment results in income to the recipient 
and is deductible by the payor if the claim 
would deduction. The 
tax result is the same whether damages are 
paid pursuant to a final 


an out-of-court settlement.’ 


have been a propet 


judgment or to 


What Recoveries Constitute Income 
to Recipient? 
Constitutional and statutory basis.—The 


Sixteenth Amendment 
authority for 


is the constitutional 


all taxes on “income.” ‘To be 


' Raytheon 
missioner, 44-2 ust¢ 
den., 323 U. S. 779 

2 Dovle v Mitchell Brothers 

stc 1 17, 247 U. S. 179, 184 

Mrs Lyude McDonald, 
BTA 1340 (acq.) 


Production Corporation v. Com- 
© 9424, 114 F. (2d) 110, cert 
Company, 1 
CCH 


Dec. 3333, 9 


Damages and Recoveries 


' ; 
taxable at all, a recovery Stitute 


broadly 


Hence , a 


must con 


“income.” Income, defined, is an 


— le} + + 
accession wealth return Ol 


capital is not income Neither are certain 


compensations tor nonproperty lk Nn 


msses, suc 


as damages tor breacl promis¢ 


damages awarded in ec 
| 


marry, 
r based on 


mpromis¢ 


of an annulment act fraud; * 


] 


damages for wrongful death (nor are such 


in the yross estate ol 


damages includable g 
personal 


to busi- 


the decedent); Or damages tor 
1 
libel. 


ness reputation would be 


Perhaps damages for injury 
treated in he 


same manner as damages for impairment of 


good will (discussed later in this article), 
but no cases have been found so holdin 


Code 
from 


Internal Revenue 


INCOTIE ‘ all 


whatever source derived including c 


Section 61 of the 


defines gross 


Income 
Impen 


sation for services, oss income derived 


from business, gains in dealings with prop- 


erty, interest, rents, royalties, dividends, 


items set forth in that 


ly exclu 


alimony, and othe 


section. The Code specifical les 


certain items from such as 
certain death benefits, 
amounts received under accident and health 
plans, and listed in Sections 101 
through 120. Thus, tor 1 , an amount 
‘9 


received in compromise of a will « 


t 
eToOss 


income, 


gifts and inheritances, 
others 


ontest 1S 


received in lieu of an inheritance and is not 


income.’ 


‘TI. T. 1852, IIl-2 CB 66 

> Rev. Rul. 54-19, 1954-1 CB 179 

°C. A, Hawkins, CCH Dec. 2390, 6 BTA 102 

* Lyeth v. Hoey, 38-2 uste © 9602, 305 U. S 
188 





Compensation for injuries or sickness.— 
Section 104 excludes trom income amounts 
under workmen's 


received compensation 


acts as compensation for personal injury 
or sickness and the amount of any damages 
received on account of personal injuries o1 
Amounts attributable to medical 
expenses, which were deducted in a prior 


not excluded. 


sickness. 


year, are 
kk SS of 


attributable to 
that are included without specific allocation 


Amounts wages 
in personal injury or workmen’s compensa 
tion awards or sickness benefits are generally 


considered not to be income.” However, 


broad wording of Sec 
excluding “any” 


indication in the 


in spite of the 
104(a)(2) 


some 


damages, 
Code that 
Congress intended to tax payments received 
by an employee 


tion 


there is 


where such payments are 


clearly specified as being for loss of wages 


Section 105, relating to payments under ac- 


cident and health plans, provides that pay- 


ments to an employee by an employer by 


reason of sickness of the 


contrasted to payments as compensation tor 


employee, as 


such injury or sickness itself, are income to 
the employee for the first seven days re- 
ceived and thereafter to the extent that they 
exceed a weekly rate of $100." Also, Sec 
105(c) refers to payments unrelated 
to absence from work, implying that pay- 
related to such would 
income. Suffice it to say that so 
as loss of wages remains only an ele- 
ment in the computation of the amount of 
a general verdict for personal injuries, the 
entire amount of the judgment is excludable 
from income. 


tion 
ments absence 
stitute 


long 


con- 


benefits based on length of 
than disability are income 
to the recipient." ' Frequently, the reason 
for the payments made to a retired em 
ployee involves a close question of fact, and 


if the 


Retirement 


service rather 


reason is not clearly personal injury 


or sickness, rather than length of service, 


the issue will probably be resolved against 


the taxpayer 


5 See Rev. Rul 

*Sec. 105(d) 

” Theodate Pope 
BTA 1339 

" George FE. Murphy, CCH Dec. 19,785, 20 TC 
746; Allen v. Spencer, 214 F. (2d) 205; Joseph 
Oliva, CCH Dec. 21,640, 25 TC 1289 

27. T. 3971, 1949-2 CB 92: Simms v. 
sioner, 52-1 ustc 9 9277, 196 F. (2d) 238 

3 Case cited at footnote 10 

4% Central Railroad Company of New Jersey Vv 
Commissioner, 35-2 ustc § 9575, 79 F. (2d) 697 

% Commissioner v. Glenshaw Glass Company, 
55-1 ustrc § 9308, 348 U. S. 426 

1% George K. Gann, CCH Dec 
388 
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55-331, 1955-1 CB 271. 


Riddle, CCH Dec. 8037, 27 


Commis 


11,004, 41 BTA 
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Interest paid on a personal injury judg- 
ment or claim to the re- 
cipient.” 


is taxable income 


Drafting suggestions: 

(1) Avoid, where possible, specific desig- 
nation of any part of a personal injury judg- 
ment or settlement as being for 
Wages or medical expenses previously de- 
ducted. (2 
ployer to an employee as compensation for 
injury or sickness rather than loss of wages 
avoid treatment to the 
(3) Where an employee its re 
disability, this 
in the corporate resolution or 


k SS ot 


) Designate payments by an em 


so as to income 
employee. 
tired tor 
clearly 


documents concerned. 


specily reason 


other 


Punitive damages.—lormerly, certain so- 
called “windfall” payments were considered 
as being derived from neither capital nor 
labor and, For a 
while, punitive damage s were considered by 
courts not to be income, but it has 
now been settled by the supreme authority 
that punitive damages are income.” In view 
of the language in this case, it is to be 
doubted whether the “windtall”’ 
find acceptance in_ the 


longer. 


therefore, not income.” 


some 


argument 


will courts any 


Damages recovered for loss of wages or 
profit.—These damages constitute ordinary 
income to the recipient. Thus, payments to 
an employee upon cancellation of his con- 
tract by the employer are income to the 
employee.” 
tributable to 


propel ty 


However, any amounts at- 
payment for that employee’s 
rights in the business, such as 
stock, or a vested interest in a pension plan, 
would not constitute ordinary 


a return of capital.” 


income but 


Damages representing lost business profits 
constitute ordinary income to the recipient.” 
Although recovery of lost profits from pat- 
ent infringement is ordinary income, under 
Section 1304, new in 1955, such recovery may 
be allocated by the recipient over the period 


during which the infringement occurred.” 

7 See S. Belchman € 
20,553(M), 13 TCM 870, 
229 F. (2d) 925 

8% Herman J. Sternberg, CCH Dee 
BTA 1039 (suit on a construction 
Mathey v. Commissioner, 49-2 ust 
F. (2d) 259, and W. W. Sly Manufacturing 
Company, CCH Dec. 7167, 24 BTA 65 (patent 
infringement): Charles S. Davis, CCH Dec. 9989, 
35 BTA 1001 (breach of trust): Chalmers Cul- 
lins, CCH Dec. 21,039, 24 TC 322, and W. Wal 
ley, Inc., CCH Dec. 16,290(M), 7 TCM 137 (un- 
fair competition and antitrust). 

1% 1955-2 CB 889 


CCH Dec 
56-1 ustc § 9254 


Sons, Inc., 
aff'd, 


9032, 32 


contract): 
" 9428, 177 
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Payments to the lessor upon cancellation 
substitution for 
have 


rental the 
had the 
remained in effect, and constitute ordinary 
income.” 


of a lease are a 


lessor would received lease 
That portion of a payment to the 
landlord attributable to the cost of restoring 
the premises is a 
income, but in the 


tion in the 


capital return and not 
alloca 
judg 
ment between payments on account of rent 
and for 
treat the How- 


ever, amounts paid to a lessee for the can 


absence of any 
settlement agreement ot 


restoration, the Commissioner will 
entire amount as income.” 
eligible Tor 
Code 


cellation of a lease are capital 


treatment by provision, 


1241 

Damages for destruction or 
property. 
turn of capital and are taxable only to the 
that 
basis of the property 


gain special 


section 


injury to 


These damages constitute a re 


extent damages received exceed the 


Where the property damaged or destroyed 


is a business, the factual question always 


arises as to whether the recovery represents 
lost profits or compensation for impairment 


will. The 
tents of the record in 


of good issue turns on the con 
the damage action, 
or the wording of the settlement if the cas« 
is settled i 
he 
the nature of the 


commenced. 
will show 
taxpayer’s injury. The 
complaint is the key document, and since 


litigation is 


record, or the 


before 


agreement, 


the taxpayer will have been the plaintiff in 


measure Ot 


will be 


the damage suit, he has some 


control over how his” recovery 


If he alleged that his business, as 


treated. 
will 


an asset, was damaged and his good 


evidence 
will be 


return of capital rather 


impaired, and his supported the 


claim, his recovery treated as a 


than income, even 
though loss of future profits was considered 
However, 


in valuing the loss of good will.’ 


where the in its complaint in the 
damage action, alleged and prayed for loss 


ot pronts by I 


taxpayer, 


reason of the defendant’s ac 


tion and failed to show that it had sustained 


2 Hort v. C 
U. S. 28 
t Hirsch Improvement Company v. Commis- 


€ 9334, 143 F. (2d) 912, cert 


9354, 313 


ymmissioner, t1-1 us 


sioner, 44-1 ust 
den., 323 U. S. 750 
Henri Chouteau, 
850: Midland Valley 
Dec. 5937, 19 BTA 
CCH © 9054, 55 F 
‘Farmers and 
burg, Kentucky v 
59 F. (2d) 912: Raytheon 
tion, cited at footnote 1 
*W. W. Sly Manufacturing Company, cited 
at footnote 18: Swastika Oil & Gas Company 
v. Commissioner, 41-2 uste § 9727, 123 F. (2d) 
382 (CCA-6): H. Liebes &€ Company v. Commis 
sioner, 37-2 * 9361, 90 F. (2d) 932 (CCA-9) 


CCH Dec. 6815, 22 BTA 
Railroad Company, CCH 
423: Strother v. Burnet, 1932 
(2d) 626 (CCA-4) 

Merchants Bank of Catletts 


Commissioner, 3 vs' € O79 


Production Corpora 


Damages and Recoveries 


any damage other than loss of profits, its 
recovery will be held to constitute ordinary 
income." If the plaintiff's entire business 
was destroyed by the defendant’s action, the 
allocated to 

; 
will, 
payer did not carry 


account on its books.” 


recovery may be damage for 


loss of good though the tax 


even 


good will as a separate 


Where the recovery is held to have been 


for loss of good will, the entire 


amount 
received will be taxed as capital gain unless 


the taxpayer can establish a basis for the 


good will lost, in which case only the excess 


over the basis will be taxed as a capital 


gain. 
Where the 


the settlement agreement fails to indicate o1 


record in the previous suit or 


payment is intended 
to vindicate, the Tax Court 


specify what rights the 
will make its 
under so-called ( 
that where a ta 


records, the 


wn allocation ohan 


rule, Ww hich 
keeps will 


make as close an approximation as it can, if 


States xpayer 


inadequate court 


it chooses, but not necessarily ruling out 


tention absolutely.’ In effect, then, 


his cor 
- 4 1 1 
where the taxpayer fails to make his own 


allocation of his recovery between lost 
profits and damages to good will, he throws 
himself upon the 
sidering his tax 
that the 
However, wh 


dence in the pri 


mercy < court 


probability 


con 
with 
issue decided against him 


e taxpayer has given ev! 
contributed 


trial that he 


ascertainable good will business, 


where the jury 


damage to loss 
allocated a portion 


ment for good will 


Drafting suggestions: 


leadings, 


settle 


The attorney who 
prepares the rec 
ment agreement can, 
fluence the 
will be taxed to his 


manner 


suggestions 


Chalmers Cullins, cited at Vathey 


Chester 


footnote 18 
footnote 18 
15.862, 8 TC 1319: W. Wal 
footnote 18 Phoenix Coal 
56-1 s * 9366 


vu. Commissioner, cited at 
R. Smith, CCH Dec 
ley, Inc., cited at 
Company wv 
231 F. (2d) 420 
5’ Raytheon Production 
missioner, cited at footnote 1 
* Raytheon 
missioner, cited at footnote 1 
Cohan v 
(2d) 540, 544: Durkee 1 
" 9279, 162 F. (2d) 184 
3 Anna Levens, CCH Dec. 18.659(M) 
1083: Telefilm, Inc., CCH Dee 
688: Durkee v 


or 


Commissioner, 


Corporation 1 Com 


Production Corporation v. Com 


Commissioner, 2 us i839 39 F 


Commissioner, 47-1 


10 TCM 
20.152, 21 TC 
Commissioner, cited at footnote 
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(1) To 


an action imvolving 


& 


obtain capital gain treatment in 
damage to a business, 
the complaint should allege damage to good 
rather loss ot profit, and pray 
than lost The 
can show loss of profits, but only 


good will lost 


than 
tor damages rathet 


will 
pronts. 
evidence 
as an element in valuing the 
and should also show any investment in 
taxpayer as by 


other- 


good will made by the 
original purchase or investment not 
wise deducted in previous years, and should 
addition to 


show 


indicate any items in loss of 
to good 


injury 


tending to damage 
] } 


such as ioss oO! 


income 
will, customers and 


to reputation, 


(2) Where 


for both loss ot 


a settlement includes recovery 
and good 
between the two categories 
should be specifically set forth. 


loss of 


pronts 
will, allocation 


a lessee in cancellation 
of a apportioned 
between rental and amounts paid for restor- 


(3) Payments by 


lease should be clearly 


ation of the premises. 


(4) In a settlement of a dispute 
amounts due under a construction contract, 
judgment) should 
reimbursed 


ovel 


the agreement (or the 


allocate the payment between 


expense and profit. 


Deductibility of Damages Paid 


Payments to government as fines or pen- 
generally not deductible, 
committed in the 


alties are even 


though the offense was 
course of carrying on a business, on the 
that against public policy to 
give a tax advantage for a violation of law.” 
However, penalties for violation of a purely 
regulatory statute, like the OPA, have been 


allowed as deductions.” 


ground it 1s 


Payments to private parties as damages 
or for restitution are deductible only if they 
fall within a class of deductions specified 
by the Code. 
paid lie within one of 


Internal Revenue Damages 


may the following 


types of deductions authorized by the Code: 


(1) Ordinary and necessary expenses of 


all taxpayers, corporate and individual, in 


: 31 
curred in carrying on a trade or business. 


* Commissioner v. Longhorn Portland Cement 
Company, 45-1 ustc § 9242, 148 F. (2d) 276, cert 
den., 326 U. S. 728 

%*” Jerry Rossman Corporation v, Commissioner, 

* 9333, 175 F. (2d) 711 (CA-2) 
1 1954 Code Sec. 162 
21954 Code Sec. 165 
% 1954 Code Sec. 165(c) 
* 1954 Code Sec. 212. 

1954 Code Sec. 262 


1954 Code Sec, 263 


276 


49-2 ust 


1958 e@ 


(2) All losses of corporations not com- 


pensated for by insurance or otherwise * 
into which class tall most damage claims 


paid by corporations. 


(3) Losses of individuals not 


compen- 
otherwise if in 
(b) in 


a transaction entered into for profit but not 


sated for by 
curred (a) 


insurance OT 


in a trade or business or 


connected with a trade or business. 


(4) Casualty or theft 


property. 


losses of any 


(5) Nonbusiness 
paid for the 


expenses ot individuals 
production of income, or the 
property held for the pro- 
income (Personal living and 
family expenses are not deductible,” 
capital expenditures, which must be 


maintenance of 
duction of 
nor are 
added 
property concerned.” ) 


to the cost basis of the 


Any damage or 
result of a liability incurred in the course 
of the taxpayer’s business, is a deductible 
taxpayer's ad- 
justed gross income, regardless of the na 
ture of the which the 
Thus, damages paid because 
of the negligent operation of an automobile 
in the taxpayer's business are deductible.” 


other claim paid, as a 


expense in computing the 


cause Of action on 
claim is based 


individual 
taxpayer for personal or property damage 
inflicted by an automobile driven for private 
use are not deductible.” The decision in 
the cases frequently turns upon the question 
of whether 


However, payments made by an 


the automobile was being used 
in the taxpayer’s business at the time of 
Vherefore, it behooves the 
attorney for an _ individual 
drafting a settlement 
that the accident 


his client’s 


the accident. 
defendant, in 
agreement, to recite 
occurred in the course of 
where such was _ the 
The tax effect on the recipient is the 
eithes noted 


is excludable from 


business 
case. 
above: Phe 


Same in case, as 


payment his income 


Damages for conversion or trespass com- 
mitted in the course of the payor’s business 
are deductible,” as are payments made for 
patent infringement or unfair competition.* 
landlord, even if for 
are deductible," and so too is restitu 


Damages paid by a 
fraud, 


tion paid by a corporate officer on account 


3 Anderson v. 
81 F. (2d) 457 

* Samuel E. Mulholland, CCH Dec. 5324, 16 
BTA 133: Emanuel O. Diamond, CCH Dec 
19,425, 19 TC 737 

* Providence Coal Mining Company v 
2 ustc § 473, 39 F. (2d) 109 

” Becker Brothers v. U. 8., 
7 F. (2d) 3 (CCA-2) 
pany, CCH Dec. 10,090, 38 BTA 81 

" Helvering v. Hampton, 35-2 ust« 
F. (2d) 358 (CCA-9) 
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Commissioner, 36-1 ustc © 9OR85 


Lucas, 


1925 CCH { 7100 


International Shoe Com- 


" 9562, 79 





of malfeasance in office.” Payments to an 
employee in cancellation of his employment 


} 


are deductible by the employer; “ however, 


payments to a retiring 


stock, or on 
in the company’s pension plan, are capital 
expenditures deductible." Phe 


both 


specifying 


employee for his 


account of his vested interest 


and not 


+t 


attorney can serve the interests of 


the employer and employee by 


in the termination agreement the exact na 


ture or the payments being mad 


Year of Taxability and Deduction 


administration of the tax 


reported and paid on the 


lo facilitate 
laws, taxes art 
basis of an annual accounting period which, 
It is frequently im 


in general, is one vear. 


portant to a taxpayer to be able to report 
certain income or, deductions in a particular 
His tax 


than in 


taxable vear for various reasons 


bracket in one year may be highe 


another, or the number of his exemptions 


his marital status may chang oO! perhaps 
assessment 


Cherefore, 


limitations bars 


] 
I 


the statute of 


or retund in an earlier year. 


the attorney can t assistance in timing 


settlements to rd the best tax result 


to his chent 


Taxpayers may use one of two systems 


of tax accounting the cash basis or the 


accrual basis \ cash-basis taxpayer must, 


in general, report income when it is re 


ceived and take deductions in the year paid 


An accrual-basis taxpayer reports income 


vear it is earned, whether or not re- 


ce'ved, and takes deductions when incurred, 


regardless of when actually paid 


Earnings received by her a h- o1 


rual-basis taxpayer, a claim oft 


and without restrictions, are taxable 


ar received, even thoug! 


judged liable to restore the 
\W hen 
payer repays the amount, such repayment is 
Sometimes the 


payer may be 


payment at a later date.” the tax 


deductible in the year paid 


deduction does not compensate for the 


income tax paid in the earlier year; and to 
correct this inequity, Section 1341 provides 
that if the amount repaid exceeds $3,000, 
the taxpayer may reduce his tax in the yea 


of repayment by the 


lusion of the disputed amount 


amount of tax at 
tributed to inc 
in the 
claimed 


Where the 


constitute 


earlier year; any excess may be 


as a refund 


amount paid is contested, it 
income or a deductible 
taxpayer until 


judgment is entered or a final settle 


does not 
expense to an accrual-basis 
final 


ment made.“ 

When an 
duction is a question of fact depending on 
Where the 


defendant does not admit liability, he can 


expense is accruable as a de 


when liability becomes certain. 
him as an ex 


liability, offers 
liability on his 


against 
admits 


not accrue a claim 
pense,” but if he 
payment accrues the 

deduct the 
settlement 1s 
advantageous, tax 
consummate the 


rather 


and 


books, he may claim in that 


Where 
will sometimes be more 
defendant to 
before 


year.* indicated, it 
wise, for a 


settlement filing an answer, 


than to file an answer and then settle on 


the steps of the courthouse Once an an 
file, a defendant 
well contend that he admitted liability 
settled the 


until that 


very 
until 


swer 1s on cannot 


and so can 
time. It 


he has actually case 


not accrue the liability 
settlement negotiations carry over from a 
high income to one of anticipated 
low income, the defendant would be better 


vear of 


served to file no answer and accrue the 


liability on his books in the earlier 


[The End] 


veal 


The 1957 operating revenues of the investor-owned electric companies 
were estimated at $8,047,000,000, and 13.67 cents 
of every dollar collected from customers was handed over to the federal 


government alone last year. 


lf federally owned and other 


public power systems had made similar contributions, the United States 
Treasury would have received another $250 to $275 million —From the 
February 27, 1958 issue of Public Utilities Fortnightly. 


2 Charles Stuart, CCH Dee. 10,499, 38 BTA 
1147 

% Driskill Hotel 
1°,682(M), 12 TCM 565 

"S, Belchman & Sons, Inc., 
17 

‘Corliss Vv 
376 

“HH. Liebes & Company v 
cited at footnote 24 (accrual of income) 


Company, CCH Dec 
cited at footnote 


Bowers, 2 ust 525, 281 U S 


Commissioner, 


Lucas 


Damages and Recoveries 


v. American Code Company, Inc., 2 uste § 483 
280 U. S. 445 (deductibility): Lane Construc 
tion Corporation, CCH Dee. 1705, 4 BTA 1133 
(deductibility) 

* Clark Dredging Company v. Commissioner, 
1933 CCH £ 9150, 63 F. (2d) 527 (CCA-5); Lucas 
v. American Code Company, Inc., cited at foot 
note 46 

’ Producers 
1 BTA 202 


Fuel Company CCH Dee 84 
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WASHINGTON TAX TALK 


The number of antirecession tax-cut proposals grows as economic 
dip continues; Judge Murdock discusses some Tax Court decisions. 


The Congress 


Sybariti« 


dox than 


Washington is more of a para 
This was very well stated 
New York Times 
The 


is grappling with a defense 


ever, 


by James Reston in the 


“Paradox and 


Administration 


irony rule the day. 


crisis and an crisis at the 
time lo deal 
wants more sacrifice and austerity from the 


economic same 


with the lag in missiles it 
people, but to deal with the economic crisis 


it is talking about giving them a tax cut 


one hand it would like to see the 
principles of John Calvin in opera- 
other it would like to 
spend its way out of the recession like John 
Maynard Keynes. It wants, indeed it needs, 
both self-denial and 
the people at the 
this 


“On the 


sobe1 


tion, but on the 


self-indulgence from 
same time, and obviously 
confuses everybody, including the 


harassed officials.” 


only the unions who are tooting 
their calliopes for tax relief, as there have 
been 18 tax relief plans for individ- 
uals suggested recently to the Joint Com- 
Internal Revenue Taxation. The 
unions believe that if the personal exemp- 
tion is increased to $700, a great flood oft 
individual spending will result, thus staving 
off their well-publicized depression. It is 
easy to determine with simple arithmetic 
that if the personal exemption is 
$100 and 
by 18 per 
saved to be 


some 


mittee on 


raised 
withholding is thereby reduced 
cent of this $100, $18 will be 
added to the pay checks of 
the workers for the remaining pay periods 
of the Even if as much as $5 billion 
is divided among 60 million 


year. 
taxpayers, the 
benefited by about 


individual would be 


$50 this year. 


One tax relief plan proposes to reduce the 
withholding rate from 18 per cent to 9 per 
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months of 1958. An 
other plan suggests doubling the $13 value 
of the present per capita weekly withhold 
ing exemption beginning July 1. Another 
plan increasing the personal ex- 
emption to $650 and providing for a 5 per 
cent reduction in tax. Another plan calls 
$20 tax credit for exemption. 


cent for the last six 


suggests 


tor a each 

here are eight plans suggesting a change 
in rates. call for reducing all rates 
two percentage points. Some call for split 
ting the first surtax br and reducing 
the rate on the first $1,000 to 10 per cent 
Another would grant a 10 per cent reduc 
tion in taxes, and still another suggests an 
earned income credit of 3 per cent. 


Some 


cket 


There are several plans involving manipu- 


lation of the optional standard deduction. 
So there 


as suggestions are 


is considerable activity as far 
concerned, but what ac 
tion these will lead to is problematic. 


Once there was an old Indian who sat on 
the cliffs around San Francisco and watched 
the tog roll into the The fog buoys 
amused him. “The horn she toot, the bell 
she ring, the lights she flash, but the fog 
she roll in just the same.” 


bay. 


Depressions can 
be like the fog, and it takes more than noise 
them. 
of the depression 


to stop 
the talk 
generates 


Depressions are started by 
itself, for this 
fear in those who want to buy 
something and can afford to buy it. The 
talk of the depression causes them to re- 
frain from the intended purchase. With- 
drawal from the consumer market, or “over 
Savings” as it is 
itself 


sometimes called, is in 


a contributing factor to a depression. 

The average workweek in February was 
38.5 hours. The average net 
factory workers were $2.10 per hour. 


earnings of 
Un- 
employment in February was up 1.4 million 


over a year ago and this time last year 
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we thought we were in a period of ex 


ceeding prosperity. February was a month 
of excessively cold weather, and heavy snows 
blanketed a great part of the country. This 
condition curtailed construction and all out 
door work. 

Many 


be an 


would 
depression if 


that a small tax cut 

brake on a 
starting. But if it is, 
should have a tax cut. 


doubt 
effective 


one is perhaps we 


One danger in using the tax system as a 
stopgap dictated by political expediency is 
that its that 
leads to The tax 
itself a paradox It takes money 
out of the pocket of the worker It puts 
money in the Treasury It 
out of the I 
pocket ot the 
deflationary 


occasional use for 
ultimate 


purpose 
abuse system 


becomes 
takes money 


reasury and puts it in the 


worker. It’s inflationary; it’s 


It’s ambivalent 


Judge Defends 
Tax Court's Decisions 


The safari case—IDo you 
much-publicized case 


remember the 


some time whicl 


ago 
\ftrican satari 
He« re *s 


about his 


permitted a deduction for an 


as a legitimate expense of a dairy 


Judge Murdock had to Say 
own decision: “When | heard of 
I thought it was a joke—somebody asking 


what 
this first, 
for a deduction of the 
and his wife to Africa, but | 
by the evidence that it was a business expense 

‘The re Brock 


Was quite 


expenses of himself 


was convinced 


a man by the name of 
d in Canada He 
outdoorsman. He 


Was 
came down 
started a dairy 


testimony in the Ca 

with the Natio 
than 
down, he be 


i Vcc 


he Was able to compete 


ording t the se, 
nal 
and more 


Dairy Erie, 


compet 


representative in 
W hen he 
having game dinners for his own em 
Then invited other 


first Came 
gan 
they 


ployees people 


and 


‘In Canada he would shoot big game 
keep the trophies He 
Alaska, Africa, at 


’ 
mounted some ot t 


Canada 


' 
He 


went to 


d all over the world 
h 


e trophies and put 


until he 
a game dinner tor 200 or 300 people in Erie 


them 


in a museum. It grew was having 


as an advertisement for his dairy 


“They were customers, storekeepers w 


bulk, and all peopl 


school representatives, buyers for the scl 


bought in kinds of 
Then his trophy room got so tull of tro 
that they beg: 
in to see the t1 1 Ona 
some particular would 


n having schoolchildret 
certall 
school make an 


rangement that they would bring 2 « 


Washington Tax Talk 


loads of children—80 or of them—up 


there to see the rophies. 


“While they 


them 


there the dairy would 


fresh milk, 


were 


LIVE Somme 


possibly ice 


this got to be a very elaborate 


advertising medium that the dairy 


to Maintain its position in Erte 


“Then 
s ymmebody 


cream, and 


Was USINg 


an employee read in the paper ot 


from Pittsburgh who had 


on a Salar, and every day that he had been 


gone 


on the safari the newspaper was reporting 
the progress ot the satari Brock’s publicity 
man said, ‘Look, | is a lot of fr ! 


tising. Why wou 


tor us 


T¢ Vas 


yvoman who like Vise 


hunter Incidentally 


mien 


a tige 
pic ked that 


Lave 


vere ho 


testily 
back a tig 
did you 
young 


and he 


said 


sional fashi 
everything 
those in the 


they 
I did not hay 
“What happened 
Maybe the Commissi 


duction I do not 


and so 


India 


excellent presel 





Erie, 
had no busi- 
They had a log of the 
would send back to the 


newspapers were full of it, not only in 


but in other places where he 
connections 


they 


ness 


day that papers.” 


The capital gains comedians.—] ack Benny 


and Groucho Marx were able to avail them 
selves of the capital gains provision 
certain T\ 
Fax Court. As 


malities involved, these decisions 


im con 


nection with and with 


shows, 


the sanction of the 


of the pers« 


a result 


received considerable publicity, so when 
Judge Murdock appeared before the 
committee of the Committee on Appropria 
asked about 


exchange 


sub 


judge these 


Here is the 


tions, the 


decisions 


Was 
between 
him and the Cong 

udge Murdock These 


it attracts the 


essmel 


taxes are so 


best minds that 
to avoid the tax as far as possible, 
Supreme Court itself that 


his affairs so that he 


available 
and the has said 
» man has to arrange 
highest 
condemned if he 


pay the and he is not 


| tax, 


to be arranges them so as 
only question is 
the 


within the law 


the least tax Phe 
efforts to 


to pay 


hether the avoid high tax 


and justify the low tax are 


That is a very difficult question in those 


“There was a case I do not know these 
s and actresses as well as some 
think his 
then I think there was a Jack 


and I think Groucho Marx had 


movie actor 


but there was a man, | 


vas O'R: 


name 


Benny cz 
“ase.” 


Mr. S think that is the one 
Mr. James is talking about.” 


I — nF ‘“ 
AMoenseiac 


ludge Murdock. “| 
Jack Benny 
all three of 
heard by the 
and he 
they did 

Mr. James. “I 
businessman who cannot produce something 


guess you could call 
He does. I think 
happened to be 
Tax Court, 


a comedian. 
those cases 
judge in the 


conclusion that what 


SaAalnie 
came to the 
law 


was within the 


know, but a legitimate 


as quickly as these comedians would strug 


gle along a while before 
deal of this sort from any 


Vurdock 


quite getting 


lax Court 


Judge ‘It was a 
the actor 

Mr. James. “That is my point, it is too 
good in relation to what hard-working busi 
nessmen and hard-working individuals have 
to pay e 


‘The main thing involved 


what turned 
worth. 


Judge Murdock 


was how much was Was over 


It was arm’s- 
but you 


to these corporations 


of that 


dealing for I 
could not deny the worth. This is pretty 


length some 


hazy, because I cannot remember all these 
cases, but a couple of networks were vying 
for the people, CBS and 
NBC, I think, and those networks bid for 
this; the values were supported 


by the bids of these competing 
Vr. James. “That 
point at all, Judge 


services of these 


therefe re, 


networks.’ 


does not answer the 


This was a corporatior 
set up for the purpose, and no other purpose, 
that in ordinary 
stances would have had to be paid.” 


of evading taxes circum 


want to defend 
From the 


Judge Murdock. “T do not 
it from a moral standpoint 
point of the law, the 
honest 


stand 
Tax Court was of the 
ithin the law 


opinion it Was W 


TAX PROBLEMS IN REAL ESTATE—Continued from page 272 


did not fully satisfy the requirement of “not 
holding such property primarily for sale to 
customers in the ordinary course of busi- 
Accordingly, Congress intended this 
5 per cent rule to compensate for any doubt 


ness, 


that existed in this area, as it appears that 
taxpayers will be affected 
by this rule 

The benefits of Section 1237 
applicable to real estate dealers,” but this 
does not preclude a dealer from being eligible 


such primarily 


are not 


for capital gains treatment on sales of sub- 
divided lots which were held by him for 
investment, aside from other property held 
for sale to customers in the ordinary course 


of business. It will be extremely difficult, 


Com 
that he 
actually held the property solely for invest- 
ment purposes. 

Actually, the original Section 1237 of 
H. R. 8300 extended capital gains benefits 
to investment held by 


capital gains treat 


however, for a dealer to satisfv the 


missioner ard possibly the courts 


property real 
similar to the 
ment of investment accounts held by securi 
ties dealers 1236. The 
Senate Committee, however, did 
not adopt this section with the 
mendation that it be subjected to more 
detailed analysis to avoid adopting language 
that 
allow 


estat 
de ale zg ™ 
covered by Section 
Finance 


recom 


restrictive or 


[The End] 


would be unnecessarily 
tax avoidance. 





~ 1 Regs. Sec, 1.1237-1(a)(1). 
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This month's reviews of recent publications of interest 
to tax men include two books on foreign taxes: a guide 


to Canadian taxation and a study of Japan's economy. 


Canadian Tax Guide and taxation. Thi 


to analyze | Japane se system 
r lax Guide ani finance and taxation ; unctioned d 


1200 Lawrence Avet ; t, the critical war and pe ar periods, 


tart 


tl 1H 
tal ttl 


Canada.* I itl in le years fo n he occupation 


$f pages. $3.50 Che author he adoption of 


an up-to-date picture 1 in | he disastrous 


s guide effect of War on Jay ; iomy, the fiscal 


tement of conclu problems of postwar reconstruction, and the 
body of original revolutionary cl in tl - system 

lations, rulings, that occurred in ‘ ult of the 

recommendations of the Sho i 1 He 


eveals with clar t] hopel } of tl 


since the war have 
counteract inflatiot 


gvement structure of Japan's « 


Clauses for Wills 


| Standard 1MUS¢ 
\ect and ‘ ‘cession \ witl yi n ra ( 
hoff. Fiduciary 


, , : Psd amet Fae 
with summ of tl Canada-United States #2nd Street, New 


} J 1 
current re al 1Cé I 1a ach, aiong 


> 1 > sty t 
Reciprocal Tax Convention Articles and Revised edition, 
the Canada-United States Succession Duty Chis book 


Le Article pressed by 


Taxation in Japan 


lapan’s Finance and Taxation, 1940-195¢ complex to the 
Saburo Shiomi. Columbia University , the complicated a 
2060 Broadway, New York 27, New I may simplify them to tl 


1957. 190 pages. $6 The booklet 


Is preset 


} 


\ happy and prosperous future for th and well-organized style w 


80 million Japanese people depends no 1 to various bequest situatr 
upon a favorable balance of trade but also the back is a space 


on an effective system of government finance synoptic index 


This book may be obtained in the United Peterson Avenue, Chicago 46, Illinois, at $3.50 
States from CCH Products Company, 4025 West in United States dollars 
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STATE TAX NEWS 


In this department are reporied news items on decisions, legislation and 


administrative rulings. This 
types of taxes: income, 


insurance company, utility, 


department's 
sales and gross 
franchise, 


scope includes the following 
receipts, property, gasoline, 
severance, and inheritance and 


estate. Most items are adapted from CCH reports on state and local taxes. 


Ailantic States 


Income taxes.—The 
income tax enacted in December of 
last year, has been remodeled by H. B. 512, 
The definition of 


has been revised to include a 


Delaware corporate 


law, 
approved February 6. 
“corporation” 
joint stock 
taxable as 


company or any association 
a corporation under the federal 
Added to the list of cor- 
from taxation are 
activities in the state are 
maintenance and management 
of their intangible investments and the col- 
lection and distribution of the income from 
such investments or from tangible property 
located outside the state. 
cation of income 


income tax law 
porations exempt 
W hose 


cor- 
porations 
confined to 


As regards allo- 
, the new law provides that 
gains and losses from the sale or other dis- 
position of property permitted a 
depreciation allowance for federal income 
tax purposes shall be allocated to the state 
where the property is physically located 
or is normally used in the taxpayer’s business. 


tangible 


It also provides for the allocation of interest 
(including discount), to the extent it is in- 
cluded in entire net 
less related or applicable expenses, to the 
state where the transaction took place that 
resulted in the creation of the obligation 
with which the interest was 
earned. The required period within which 
state returns must follow the 
filing of amended federal returns is length- 
ened from 30 to 90 days. 


determining income 
respect to 


amended 


In Massachusetts, the due date for filing 
information returns will be dropped back 
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months in 1959—from March 1 to 
June l—and will apply to that and subse- 
quent years, Chapter 54, Laws 1958. In- 
formation returns for 1957 
filed until June 16, 1958. 


three 


may be timely 


The Connecticut Attorney General has ad- 
vised the state tax commissioner, in an 
dated October 3, 1957, that gain 
realized from liquidation of corporate assets 
should be excluded from application of the 
Connecticut corporation business tax, since 


opinion 


the Connecticut definition of “gross income” 
specifically adopts the definition of gross 
income in the federal corporation net in- 
come tax law and since Section 337 of the 
Internal Code allows such 
to be from federal tax. 
opinion that officials of 
other states having a similar corporation 
net income tax law tied to the federal in- 
were all in agreement that 
they had no basis for taxing such gains 
because of the provisions of Code Section 337. 


gains 
The 


seven 


Revenue 
excluded 
reported 


come tax law 


The Massachusetts State Tax Commission 
has made permanent four tentative amend- 
ments to the personal income tax regula- 
tions: A new paragraph to Regulations 
Section 3(f) provides that interest on de 
posits in any banking company or Morris 
Plan Company subject to Chapter 172A of 
the general laws is exempt if received dur- 
ing calendar year 1957 or thereafter. No 
longer restricted to “newly issued” stock 
of the payor, all stock dividends received 
by the taxpayer are nontaxable if the divi- 
dends are paid in the stock of the payor, 
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under an Regulations Sec 
determining the basis of 
property owned on January 1, 1916, for the 
purpose of determining gain or loss, Regu- 
lations Section 1 has been amended to pro- 
vide that the basis shall be the fair market 
value on January 1, 1916, or the 
other (rather than “or the purchase 
price”), whichever is higher; and Regula 
tions Section 3(f), which is concerned with 
the basis of stock in determining 
gain or loss, has been amended to reflect 


amendment to 


tion 6(a); in 


cost ofr 
basis 


I ecelv ed 


the changes outlined in Regulations Section 
6(a). 


The New York Court of Appeals has held 
in a four-to-three decision that a New York 
partnership engaged in the insurance busi 
which two out-of-state 
insurance firms, one in Texas and the other 
in Brazil, being itself debarred from doing 
business there, is connected with them only 
by investment entitled to 
in computing the unincor- 

tax. (In the Matter of 
Bragalini, 3 stc § 250-454 (January 


ness, had set up 


ties and is not 


allocate income 
porated 


ung VU 


business 


Yi 
23, 1958).) 


Property taxes.—Municipally owned real 
estate in Delaware is exempt from taxation 
by counties or other political subdivisions, 
H. B. 450, approved and effective 
6, 1958 


February 


Massachusetts veterans who qualify for an 
abatement of real 
Wives, widows and 
tober 1, 
for taxes 


estate taxes, and thet 
have until Oc 
1958, to apply for such abatement 
1957. The same time 
also applies to applications for 
the poll tax exemption allowed veterans, 
Res. Chaper 54, Laws 1958, approved Feb 


ruary 4. 


parents, 


levied in 
extension 


Sales and gross receipts taxes.— Ihe sec 
ond special session of the Maime Legislature 
has directed the study of enforcement pro 
related to the Specifi- 

directive orders the 


ceedings use tax 


cally, the legislation 


study of use tax collection from receivers 
or shippers of consumer goods delivered to 
Maine users from out-of-state 


supply, with a report to be 


sources ot 
made to the 
legislature if 
legislation is needed, S. B. 665, 
January 14, 1958. 


next session of the corrective 


ack ypted 


The Maryland Court of Appeals has held 
that proof of intention, at the time of pur- 
Maryland is re 
quired before the use tax can apply. In 
Comptroller v Mt. FF SN 
q{ 250-457, the appellate court held that ma 
chinery and equipment purchased by a non 
prior to his into 


chase, to use property in 


James Julian, 


resident contractor entry 


State Tax News 


jobs outside the 
brought 
performance of a 
there is not 


Maryland, for use in state, 


are not subject to use tax when 
into Maryland for the 
contract when 
that the contractor, at or 
the time the property was purchased, in 
tended to use it in Maryland. A 


intent” to use in 


sulficient proot 


reasonably near 


“oeneral 
Maryland is not sufficient 


New York City has amended its sales and 
use tax regulation concerning the 
ot federal and 
amended 


exclusion 


state excise taxes he 


federal manu 


imposed o1 


regulation makes 


facturers’ excise taxes (those 


all sales by a manufacturer, producer 


importer) includable in the receipts 


vhich the New 


ymputed w 


sales at retail upon 
City sales and use tax is ce 
not such arged 


and stated 


taxes are separately cl 
However, where 


sells at 


manutacturer, 
producer or retail any of 
the products upon manu 
facturer’s excise tax is imposed, the amount 
of the tax is excludable from 


and use tax 


importer 


which a federal 


city sales 


if the tax was incl 
charge made to the 


arately charged and stated 


custome! 


Pennsylvania has amended and added 


its sales and use tax 
permanent 


placing a 


regulation (Regulati 


former temporary} 
significantly expands its predecesso 
ing taxable the sale or 
if sold 


separate 


wrapping supplies 


over the counter or listed as a 
charge in the sale 


and 


of wrapped 


property, exempting the purchase or 


use of returnable-type cont if d 
an exempt “direct 
manufacturing 


lation 


purpose such as 
Another permanent 
(Regulation 228) changes the treat 
ment of property used in mining, classifyin 
it as exempt on the basis of st 
in the mining operation, not, as 
provided, according to its 
Property deemed to be 
listed. The regulation 


actions executed on at 


, 
essential 


used dit 


is effective fe 


An amendment to the 


lation (Regulation 


sions concerning the 
as well as the classificat 
tive and managerial 


Now 


parts 


ictivit 
considered exempt 
and operating supplies 
maintain exempt machinery I 


tion of property used in research 


is the subject ot a new section 
226, pertaining to farmers, 


tween activities which 


operat ms,” 


“farming 


determining whether 


used” in farming and lists examples. 
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completely new permanent regulation (Reg 
ulation 236) treats the taxable status of the 
purchase and use of motor vehicles. Among 
the important exclusions from the tax in- 
which are not sales, 
husband and 
beneficiary, and to a win 
The regulation 


transters 
such as those 
trustee to trust 
ner of a drawing or raffle. 


cidence are 


between wife, 


also exempts specific purchases of motor 
those not required to be registered ; 
directly in manufacturing, min- 
farming; and purchases by service- 


vehicles 
those used 
ing O1 


men and government agencies. 


Franchise taxes.—A special session of the 
Vew Hampshire Legislature has enacted a 
new tax on utilities to replace the property 
against the franchises of gas 
and utilities that 

constitutional in Public Service Company of 
New Hampshire v. State, 3 ste § 250-442 
(N. H., 1957). The tax is a special 
tax upon the franchises of the utilities, to 
rate of 4 per cent of the 
utilities derived from the 
exercise of franchises in the 
during the calendar year, Chapter 5, 
1958. 


tax assessed 


electric was declared un 


new 


be assessed at a 
income of such 
state 


Laws 


their 


Gasoline taxes.—A new law in New York 
provides that the tax commission may pet 
mit distributors of diesel motor fuel to file 
their returns on a quarterly basis, Chapter 
3, Laws 1958, effective May 1, 1958 


Tobacco taxes.—A cigarette tax has been 
enacted in Maryland over the veto of the 
governor. The tax will amount to three 
cents per pack, since the law levies the tax 
at the rate of 1% 
arettes, or fraction thereof, used, possessed 
or held for sale within the state, H. B. 253, 
effective June 1, 1958. 


cents on every ten cig- 


Lake States 


Anyone interested in Michigan taxes will 
value a recent CCH _ publication entitled 
Working with Michigan Taxes. A selection 
of articles from The Michigan C. P. A. that 
have appeared over a four-year period, from 
1953-1957, the work was compiled and 
edited by the Committee on State Taxation 
of the Michigan Association of Certified 
Public Accountants 


While not encyclopedic in the treatment 
of its subject, the book provides a handy 


carefully considered interpreta- 
tions, analyses and conclusions in vital areas 
involving local taxation in Michigan. Dis 
provided on the 
franchise tax, intangibles tax, sales and use 
tax, tax, 
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source of 


cussion is corporation 


business activities employment 


April, 1958 @ 


and on prop 
comparison of 


security inheritance tax 
erty tax developments. A 
the allocation formulas for the 


activity, franchise and intangibles taxes is 


tax, 


business 


presented in tabular form. 


The book is available at $1.50 from CCH 
Products Company, 4025 West Peterson 
Avenue, Chicago 46, Illinois. 
are offered on quantity purchases. 


| ower pl ice s 


and clari 
Indiana 
ware 


Income taxes.—A restatement 
fication of the application of the 
income ot 

the department 
Income derived from the pet 


gross income tax to the 


houses has been issued by 
of revenue 
formance of services and furnishing of facili 
that derived 
engaged in as a link in 
portation, is subject to the 
tax. Services performed before 

transportation during a temporary 
| 


interruption of such transportation for tl 


activities 
trans 
incom 


ties, except trom 
interstate 
gross 
interstate 
begins, 
1¢ 
benefit of the owner, shipper or consignee, 
interstate 
subject to 


and services performed aiter the 
transportation has ended = are 


the tax 


The taxpayer has filed an appeal to the 
United States Supreme Court in the Indiana 
Department of Revenue v. Bendia 
Corporation, 3 ste § 250-422, 143 
N. E. (2d) 91 (Ind., 1957) The state 
supreme court held that 
facturer to the United 
tracts which required inspection of the 
goods at the plant and shipment under a 
government bill of lading are subject to the 
income tax, title to the 
passed to the government in Indiana and 
the imposition of the tax did not burden 
The appeal was filed 
Docket 


case of 
Aviation 
sales by a manu 


States under cor 


since goods 


gross 


interstate commerce 
January 3, 1958, and 


No. 701. 


Two 


was assigned 


Ohio cities have recently enacted 
income tax ordinances requiring withhold 
ing. The City of Urbana has set a tax rate 
of 4% of 1 per cent; the City of Middletown 


a rate of % of 1 per cent. 


Midwestern States 


Income taxes.—Not all of a Kansas tax 
payer's federal income tax is to be deductible 
for state income tax purposes if the ad 
justed federal includes amounts 
exempted by the state. The proportion of 
the federal tax deductible is that which the 
taxpayer’s state adjusted gross income bears 


income 


to his state adjusted gross income plus that 
amount included in the federal measure but 
excluded by The bill H. B. 65 is 
applicable to all taxable years commencing 
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after December 31, 1957. Kansas has also 


set higher amounts of 


income 
a return is due from the blind 
Where single 


or married and not living with his spouse, 


minimum 
upon which 
or persons aged 65 or over. 
the blind or aged individual may have a net 
income of as much as $1,200 before being re 
quired to file a return, and if married and liv 
ing with a spouse, $1,800 or over. Where both 
are blind or aged, a return must be filed where 
the net income is $2,400 or the 
$4,000 ; if only one is blind or over 65, a return 


gross income 


is required on an 
$1,800, H. B. 51, 


tl taxpayer 


aggregate net income ol 


1958. Al 


formerly pay his 


effective Tuly l, 
could 


ilments, a new 


I ough any 


income tax in Inst Kansas law 


will permit 


installment paving only where the 


return shows tax in $200; it will 


also permit the director of 


excess of 
revenue to grant 


six-month, rather than three-month, exten 


sions of time for 
installment, H 
14, 1958, 


Statutes 


Vissouri 


the preparation of 


paying the tax or any 
8. 59, approved February 


effective upon publication of the 


regarding 
income tax 


rules and regulations 
individual 
revised. The limit on the 


deductibility of the 


torms have been 


federal old-age benefit 
$94.50 and that on the sé¢lf 


$152.25. The 


tax is raised t 
employment tax t allowance 


tor dept kk on is confined to business 
also ap 


deductior 


property; the allowance formerly 
plied to investment pre 


ot depletior 


yperty Phe 


may not exceed the amount 


f invested capita 


Held 
torney pinion 
1957, is the Nebraska tax of 2 per cent on 
the gr icome oft property 
owned by employee trusts, which was levied 
1957 (L. B. 476), in 


intangible tax. 


] 


unconstitutional by the state at- 


of December 26, 
intangible 


by Chapter 324, Laws 


lieu of the four-mill 


1s will tax the capi 


Property taxes.—Auns 


tal stock of incorporated companies at the 


money and credits rate of five mills on the 


] ] 


dollar of actual valu , rather than as othe 


personal property; and th rector of prop 


erty valuation will assess the capital 


stock ot telegraph, telephone, 


pipeline and 


electric companies at the five-mill rate, 


H. B. 52, approved February 13, effective 


upon publication in the official state paper 


The Nebraska 


January 20, 


Attorney General, in an 


opinion of held that a national 


1 


bank that owns all the stock of its building 


corporation cannot deduct the value of that 


arriving at the value of the bank 


different 


stock in 


stock, because factors are used in 


State Tax News 


valuing bank stock than that of o 
of corporations 


Sales and gross receipts taxes.— Purchases 
made outside Kansas of machinery and other 
equipment brought into the state for manu 
facturing military ai made for 
the United States, 


government 


plane S are 


and since the federal 
was the “user, storer or 
the pr 


levied on the 


con 


sumer” of perty, no state use tax 
said the 
iding the lower 


Motors 


1958).) 


might be property, 


Kansas Supreme Court, uph 
court. (Matter of Appea 


Corporation, 3 stc § 250-455 


Genera 


(Kan., 


until 
fuel tax 


taxes. 
1958, t 


Gasoline 
\pril 30, 


laxpayers have 
submit 


refund claims to tl ransa i] of rev- 


January 
, , 
ordina®riy 
d with 
proved February 4, 


ettective On lication the ofl 


enue tor motor 
1, 1953, 


requires that 


after 
even 
ymiitte 
in six months, S 
1958 
cial state paper. Special tu d in tarm 
a aE set 
special 
and rs of liqu d petroleu gas 
again also 


H. B. 2, effective Marc] 


Licenses and fees. 
/ d applicants f 
and used 


1 


raised to $50 for 
to $10 for ren 


effective July 1, 


Southern States 


Income taxes. 
income tax credit is 
for taxable years beginnit 
withholding amount 


of the credit, H.B 


Effective in S all taxable 


periods beginning after 1957 e elimina 


undet 


tion 
the cot! rat co ti ot 3d pet nt 
base consistin 
plus salaries and 
to all elective 


stockholders hol 


issued capital 


any reported deficit, 


approval February 18, 


Not deductible in 
ms made to any 
association wl 
rts, maintaims 
maintaining 


which the ¢ 





the contributor is not a 
February 13. 


terest or to which 


party, H. B. 194, approved 


Georgia filed a petition tor certiorari with 

ie United States Supreme Court on Febru- 
ary 3 in the case of Stockham 
Valves I { 250-439 (Ga 
1957). The state supreme court held that 
the state could not tax the income of a 
foreign corporation which maintained only 


Willams 7 


ttings, Inc., 3 sv 


and 


outside 


Docket 


a sales office in the state, accepting 
shipping det warehouses 


is assigned 


Property taxes—A new Mis 
exempts trom ad valorem taxes the 


and like 


sisstppi law 
stocks, 
bonds instruments of all agricul- 


than of 
laws, 


orporations, rather 


zed only under 


the tax 


certain 
exemption on loans 
corporations where the yearly 
is in 


excess ot & per cent, 


pproved and effective January 


ima grants a five-year exemp 
county and municipal taxes t 
ocated in Union 


less than $50,000, 


County and 
Act 715, law with- 
effective 1958 


roval, February 1, 


langible personal property of a Virginta 
held or 


subject 


wholesale merchant that is not 

merchandise is 
to local taxation, S. B. 134, approved Febru- 
ary 20. Virginia and 


erroneously 


offered for sale as 
counties may 
paid, but 
from the 
135, approved Febru- 


cities 


1 wae 
retund ocal levies 


nly tor a period of three years 
assessment date, S. B 
ary 20. Also in Virginia, separate classifica- 
household 
poses is permitted beginning in 


counties, 


on of goods tor local tax pur 
1959, with 
permitted to 
exempt in whole or in part any of the estab 
lished classes, H. B. 10, approved February 
20. Another Virginia law authorizes 
cities to buildings sub- 
and fit for use, but 
at no partial assessment by cities 


and towns 


cities 


new 


assess new when 


tantially completed 


specifies tl 


or counties shall become effective until the 


date and amount of the assessment is 


public 
B, 256, approved February 20 


recorded and made available for 


Inspection, H 
\ recent 
the Alabama 


taxability of 


opinion (January 14, 1958) of 


attorney general discussed the 
improvements on leased land 
the general rule in 


Che opinion states that 


\labam 


ments are constructed by one person on the 


1 is that where buildings or improve 


land of another, the buildings become a part 


of the real estate and the property ot the 


landowner However, if a lessee 
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reserves 


April, 


1958 °@ 


the right to remove the buildings from the 
land, then the buildings do not 
part of the realty, but continue to be pet 
property of the lessee and would be 

personal prop 


erected by a lessee 


become a 


sonal 
assessable to the 
erty lf 
and he has the full enjoyment 
possession of the buildings during thet 
normal lifetime, and the life of the build 
shorter duration than the life ot 
then the 
owner of the 
and 


lessee as 
buildings are 


use, and 


ings 1s of 


the lease, lessee is the actual 


buildings for tax purposes 
they are assessable as the real prop 
he kk ssee, 
Sales and gross receipts taxes.— The Mts 
sissippt tax 
| 


enlarged to 


exemption for sales of oil its 


include sales where the oil is 
engaged 
provided that at 


delivery 1s 


to be used as fuel by a vessel 
in imterstate 


least 500 


commerce, 


gallons are sold and 
made in midstream of a navigable 


S. B. 1603, approved February 20 

West V 
the business and occupation tax is discon 
tinued until July 1, 1960, S. B. 35, approved 
February 8. So also from 
July 1, 1958, to July 1, 
5 per edit 


imposed on carrier c 


river, 


rgma’s 5 per cent credit against 


mntinued 
1960, is the 


1; . 
CEES 
state’s 


cent ct against the privilege tax 


rporations, ipeline 


| 
and telephone and telegrap! 
am 


companies, S. B. 37 


Numerous / 


have 


corporations, 


wrida sales and use tax rules 


been revised. Some of the changes 


Rul 6 has been changed 
that a may 
his charges to reimburse himself for the 
he should not bill his 


the tax as Rule 65 


are as follows 


to provide repairman increase 


tax; customer tor 
that 


secure exemption on purchases 


such provides 
banks may 
supplier a certificate ot 
Rule 39. Menus 
purchased by restaurants, drug stores and 
taxable under Rule 40. Under 
Rule 71, repair parts purchased for use in 
the maintenance of 


by turnishing their 


the form suggested in 
others are 
rental equipment are 
when purchased by the 
owner, but not 


exempt equipment 


when purchased by the 
kk ssee. 

An opinion of the Georgia Attorney Gen 
dated December 2, 1957, that 
when a party (in the discussed, 


eral, states 
Situation 
department), 
exempt from sales and use taxes, purchases 


tangible 


the state highway which is 
personal property for the use of 
its contractor in the performance of his 
contract, that immunity or exemption, other 
wise available, does not apply, even though 
the completed construction will be for the 
exempt organization's 


purchase of the 


benefit, because the 


materials was not for its 
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he tax, said 
is due from the « 


been paid previously 


COMMON Ce I 

ved February 20 

per-pack added tax 
is extended tl 


January 


Insurance company taxes. 


will | I 


Western States 


Property taxes. 
silire is 


separately ¢ 


Franchise taxes. 


excise taxe 


} 
t 


tionment 10 ule app 


ennessee 
manutactu 


. Under tl 


C 


yment 


His union 


Tax-Wise News 





The petroleum industry pays 

enough taxes each year to run a city 
the size of Hartford, Connecticut, 

for more than 200 years.—From the 
American Petroleum Institute. 


ry employn 


Meetings of Tax Men 


Federal Bar Association.— | h« 
Bar Association of New York, New 


remaming tax 


Federal 
Te rsey 
and Connecticut has two 


‘ 


luncheons out of a scheduled series of three 
Che first was held February 27 The two 
on March 27, 


1] 
i 


wl en 
“Pro 


Taxation of 


remaining luncheons are 
Weston Vern 


pose Chang in Income 


Jr., will speak « 


Estates and T1 * and on April 24, when 
Meyer M Gold 


Profit Sharing 


will discuss “Pension, 

Deferred Compensatiot 
Held Corporation.” 
will be held at the New 
Club, 123 West 43rd Street, 
\ $4 fee per luncheon in 

Reservation 

E. Day, Secre 


iwell, 48 Wall 


Plans for Closely 


The lunches 
York Univer 
New Yor 


cludes requests 


here are 


New York County Lawyers. 
three remaining in a series of four tax lec 
New York 
Open to the 
luncheons are 1€1 at the New 
Club, 43rd Street, 


2 p.m 


ture-luncheons sponsored by the 
County Lawyers 
public, the 

York 
New 
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Associatior 


University 


York City, 


rom 


April, 1958 @ 


“he luncheon, including tips, is 


T price per 
$4.50 Phe 


dates, speakers and topics tot 


the remaining luncheons are as _ follows 
Edwin S. Cohen, 
Liquidations and 
Henry Cassorte Smith, “Income 
lems of Landlord and Tenants”; and June 
17, Richard G. Moser, “Income Tax Prob 
l Selling a “ 


sent to 


April 15, ‘orporate 


May 13, 


lax Prob 


Redemptions” ; 


Buying and Business 


ems in 
James O 


New York 


Reservations 
Wynn, Once as tth 
17, New York 


street, 


Rutgers Law School.-—On March 29, the 
Rutgers Law School Tax Forum will pre 
sent a Saturday symposium on 
“Stockholders’ Agreements and Life Insur 
ance in Closed Corporations.” The 


morning 


sympo 
sium will run from 9:30 a.m. to 1 p.m. at the 
Hotel Treat, Newark, New 


\ fee of $3 is charged 


Robert Jersey. 


Illinois State Bar Association.—A_ short 
course on estate planning will be presented 
at Urbana, Illinois, on April 18-19. The 
Illinois State Bar Association is presenting 
the course in cooperation with the Univer 
Illinois College of 
and their scheduled topics are as 
Rene A Wormser, “Objectives in 
Planning”; William H. Avery, Jr., “The 
Revocable Trust”; Winston C. Moore, 
on the Life of a Person Other Than 

Frederick O ag y ” 
Elections and Deductions”; 
“Partnership and Corpo 
William J] “Drafting 
h Trachtman, “Selecting 
Nelson Young, “Joint 


sitv of Law. Lecturers 
follow Ss 


Estate 


surance 
the Owner’ Dicus, 
Executor’s 


Charles W 


rate Interests” 


Davis, 
Bowe, 
Ie chnique ss 
a Crustee”’; and 


Tenancy.” 


University of Miami.—A tax 
he Bahamas 
Annual Tax 


Miami, 


conterence 
combined with a week end in t 
is scheduled for the Thirteenth 
Conference of the University of 
will be held April 21-27. The main 
portion of the technical will be 
held Monday through Friday noon at the 
Plaza Hotel in Miami Beach. On 
Saturday evening, an official and 
banquet will be held at the British Colonial 
Hotel in Nassau. 
conference will study the taxation of 
viduals, 


which 


sessions 


Roney 


session 


Technical sessions of the 
indi 
corporations, estates and trusts, and 
real estate, with a special session each de 
voted to accounting, case studies and pend 
ing legislation. Reservations at $95 each, 
plus a $10 Nassau _ hotel 
reservation and a $10 plane or ship trans 
portation deposit, should be sent to Dean 
Dan Steinhoff, Jr., University of Miami Tax 
Conference, P. O. Box 8002, 
Branch, Coral Gables, Florida. 


deposit for a 


University 
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Mail This Card Today for... 


Handy Guides to Estate Taxes, 
Estate Planning 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave. 
Chicago 46, Ill. 


NEW FEDERAL 
PIONS (8116) Pri 
9, $1.30 ea l 


50-99. $1 ea 


HOW FEDERAL TAXES AFFECT LIFE IN 
SURANCE AND ANNUITIES—195 Edition 
(7433) Prices, 1 to 4 copies, $1.50 5-5 


ea 10-24, $1.20 ea 5-49, $1.10 ea 


ESTATE PLANNING—QUICK REFERENCE 
OUTLINE, 5th Ed., 1958 (7432). Prices, 1 to 4 


copies, $1.50 ea 5-9, $1.30 ea 10-24, $1.20 ea 


5-49, $1.10 ea.; 50-99, $1 ea 


IT’S YOUR ESTATE—Protect It While 


Can (6226) Prices 1 to 4 copies $1 
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(If ordering by letter or purchase order, 
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Designed to Help... 


Four New CCH Books on 
Estate Taxes ... Estate Planning 


NEW FEDERAL ESTATE TAX REGULATIONS. Here is an eagerly 
awaited new book that should be within easy reach of everyone concerned 
with e 


otti ial text of the New Federal | State Tax Regulation Ss. Design ed to fit vout 


state taxes. Concisely arranged in this one compact source ts the ft 


requirements, this book provides invaluable tax information 
needed tax facts to simplify preparation of returns 
nning. Both complete and practical, it increa 
4 11] “ cnet? if 1] . ‘ hI 
should be a “mus tor all with estate tax problem 


ibout 112 pages. Price, $1.50 a copy. (In preparation.) 


HOW FEDERAL TAXES AFFECT LI 
NUITIES~-1958 Edition. Here is a brand-ne 
Tr ] 1 ati? 


‘ . 
Provide a mmprehe S1Ve expat 


FE INSURANCE AND AN- 
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CC le V accepted 


$1.50 a copy. 
ESTATE PLANNING—QUICK REFERENCE OUTLINE, 3th 
1938. By William R. Spinney llere luabl l con 


With the preparation of an estate pla Extet 


ri¢ aid lor a 


Cas\ to-understat DOO ‘eflect latest tax 
Inc ludes an illustrat » ‘ : o show the prac tical a 
involved. Topical index ; 96 pages. Price, $1.50 a copy. 
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